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PROCEEDINGS

VICE CHAIRPERSON SORG: This meeting will
please come to order good morning ladies and
gentleman. This 1s the December 7, 2010, Public
Meeting of the Board of Zoning Adjustments for
the District of Columbia. My name i1s Nicole
Sorg, Vice Chairperson, joining me today 1is,
Jeffrey Hinkle, Representative of the National
Capital Planning Commission and representing the
Zoning Commission Conrad Schlater. Copies of
today’s meeting agenda are available to you and
are located to my left in the wall bin near the
door. We do not take any public testimony at our
meetings unless the Board asks someone to come
forward. Please be advised this proceeding 1is
being recorded by a court reporter and is also
being webcast live, accordingly we must ask you
to refrain from any disturbing noises or actions
in the hearing room. Please turn off all cell
phones and beepers at this time. Mr. Secretary
do we have any preliminary matters?

SECRETARY MOY: Well, we do have an i1ssue
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with the first case, the fTirst and only case for
decision at this Public Meeting Madam Chair.

VICE CHAIRPERSON SORG: Okay 1 think what
the Secretary is referring to Is as you may be
able to tell we are down one member today our
Chair Person who would be necessary to complete a
quorum of people who have heard the first case
and the only case for the Public Meeting today.
That being case 18114 so what we’re going to do
and 1 know that she would like to participate In
the deliberations on this case so what we would
like to do 1s to postpone the deliberations and
decision on this case to next Tuesday, that’s
December 14 and we’ll take up this matter next
Tuesday at 9 a.m.

MR. MOY: Yes Madam Chair before we
conclude the session 1°d like to read the case
for the record. This 1s appeal Case No. 18114 of
Ward Five Improvement Association pursuant to 11
DCMR 3100 and 3101 from an April 21, 2010,
decision by the Zoning Administrator to grant

certificates of occupancy Nos. 1001838 and
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1002471 for restaurant with nightclub, not a
sexually oriented business establishment in the
C-M-2 District at premises 2127 Queens Chapel
Road, N.E. the property i1s located at (Square
4258, Lot 34), again Madam Chair you’re
postponing this decision to next Tuesday December
14" at 9 a.m.

CHAIRPERSON SORG: Great thank you Mr.
Secretary. So with that that concludes this
Public Meeting for the morning. We will move
Into our morning session. This hearing will
please come to order.

Morning Hearing Session:

CHAIRPERSON SORG: Good morning ladies
and gentleman, this i1s the December 7, 2010,
Public Meeting of the Board of Zoning Adjustments
for the District of Columbia. My name is Nicole
Sorg, Vice Chairperson, joining me today is
Jeffrey Hinkle, Representative of the National
Capital Planning Commission, and representing the
Zoning Commission Conrad Schlater. Copies of

today’s meeting agenda are available to you and
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are located to the left in the wall bin near the
door. Please be advised this proceeding i1s being
recorded by a court reporter and is also being
webcast live. Accordingly we must ask you to
refrain from any disturbing noises or actions in
the hearing room. When presenting information to
the Board please turn on and speak Into your
microphone first stating your name and home
address. When you are finished speaking please
turn off your microphone so that your microphone
i1s no longer picking up sounds or background
noise. All persons planning to testify either iIn
support or in opposition are to fill out two
witness cards these cards are located to my left
on the table near the door and on the witness
tables. Upon coming forward to speak to the
Board please give both cards to the court
reporter sitting to my right. The order of
procedures for special exceptions and variances
are as follows: 1. Statement and witness of the
applicant and applicant. 2. Parties and persons

In support 3. Parties and persons i1In opposition.
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4. Government reports including the Office of
Planning and Department of Transportation and
other relevant agencies. 5. Reports from the
ANC. 6. Rebuttal and closing statements of the
applicant. Pursuant to Section 3117.4, and
3117.5, the following time constraints will be
maintained; the applicant appellant persons and
parties except an ANC in support including
witnesses will be given permitted 60 minutes
collectively to present i1ts case. Apelles’s
persons and parties except an ANC iIn opposition
including witnesses will be given 60 minutes
collectively. Persons testifying whether in
support or in opposition will be given three
minutes and organization will be given 5 minutes.

These time constraints do not include cross
examinations, or questions from the Board. Cross
examination of witnesses Is permitted by the
applicant and parties. The ANC within which the
property is located i1s automatically a party to a
special exception or variance case. Nothing

prohibits the Board from placing a reasonable
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restriction on cross examination including time
limitations, limitations on the scope. The
record will be closed at the conclusion of each
case except it will remain open for any materials
specifically requested by the Board. The Board
and the staff will specify at the end of each
hearing exactly what is expected and the date
when the person’s material must be submitted to
the Office of Zoning. After the record is closed
no other information will be accepted by the
Board. The Sunshine Act requires that the public
hearing on each case be held In the open before
the public. The Board may consistent with its
rules and procedures and the Sunshine Act enter
into Executive Session during or after a public
hearing on a case for purposes of reviewing the
record or deliberating on a case. The decision
of the Board contested cases must be based
exclusively the public record to avoid any
appearance to the contrary the Board requests
that persons present not engage the members of

the Board in conversation. Please turn off all
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beepers and cell phones at this time as to not
disturb these proceedings. At this time the
Board will consider any preliminary matters,
preliminary matters relate to whether a case
should or will be heard today such as a request
for postponement, continuance or withdrawal or
whether proper or adequate notice of a hearing
was given. |If you are not prepared to go forward
now please let me know and if the Board should
believe that we should postpone the proceeding
now Is the time to raise such a matter. Mr.
Secretary do we have any preliminary matters?

MR. MOY: I am not aware of any
preliminary matters for the morning session Madam
Chair.

CHAIRPERSON SORG: Okay, thank you, so
all individuals wishing to testify today please
rise and take the oath, Ms. Bailey would you
please administer the oath.

MS. BAILEY: Please raise your right
hand. Do you solemnly swear or affirm that the

testimony that you’ll be giving today will be the
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truth, the whole truth and nothing but the truth.
MS. SORG: Thank you Ms. Bailey, can we
call the first case please.

Application No. 18143

MS. BAILEY: Madam Chair, Members of the
Board good morning and to everyone. The FTirst
case 1s Application 18143 1t’s the application of
Frederic Underwood and Blair Farr and is pursuant
to 11 DCMR Section 3104.1 for a special exception
to allow a rear addition to an existing one
family semi-detached dwelling under Section 223
not meeting the Lot area and Lot width
requirements that Section 401, the Lot occupancy
requirements, Section 403, the side yard
requirements, Section 405, and non-conforming
structure requirements that’s (Subsection
2001.3). The property i1s Zoned D/R-1-B District
it’s located at 1687 32" Street, N.W. (Square
1281, Lot 11).

CHAIRPERSON SORG: Thank you Ms. Bailey,
can we have the applicant come before the table

and introduce yourself please for the record.
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MR. KADLECEK: Good morning Members of
the Board, I’m Cary Kadlecek from the law firm of
Goulston & Storz, I°m the Council on behalf of
the applicant. To my right is Fred Underwood the
applicant and to his right is Andy Sheldon the
Architect 1In the case.

CHAIRPERSON SORG: Thank you, so we’ve
reviewed the record In this case and we believe
that the record is pretty full In this case so
you’re welcome to go forward with whatever
presentation you see fit or you can also rest on
the record if you like.

MR. KADLECEK: We also recognize that the
record is quite full. 1 thought maybe 1 would
just give a brief overview and maybe let the
architect do a very brief presentation just to
give you a sense of the project and we’ll try and
keep 1t very brief. So as you know this
application 1s a request for a special exception
under Section 223 for a very modest addition to
an existing single family residence in Georgetown

in the D/R-1-B Zone. With the proposed addition
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the lot occupancy will exceed the maximum
permitted In this zone by only 4.24% and one of
the non-conforming size yards will be extended
with the addition. As the architect will show
and as we’ve demonstrated I believe i1n plans, the
proposed addition will have no or at most
negligible impact on the light, air and privacy
available to the neighboring properties, also as
you can see in the record we have very good
support for this case, the applicant has spoken
with his neighbors who support i1t, we’ve
presented before the ANC who voted to support the
application and of course the Office of Planning
supports the requested relief, so with that 1’11
have Andy give a brief overview of the project.

MR. SHELDON: This is the first floor of
the existing house and as you can see there’s
dining, kitchen and a terrace out here, presently
the dining room is full of toys and there’s very
little relationship between the kitchen and what
iIs now the family room. So the thought i1s to

build an addition and open up the kitchen to a
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new family room and have the toys In here and
reclaim the dining room. On the second floor
existing i1s a small study 1t’s actually a wide
hall being used as a study and a bath, there are
two bedrooms and another bath and the thought was
to take the added area, create a bedroom, move
the bath between two bedrooms, kind of a Jack and
Jill situation and create some storage along the
hallway. So the functional space doesn’t change
this bedroom will probably become the study as
well. This i1s basically a diagram of a composite
of the existing second floor windows and the
proposed with lines of view that are existing and
new and these windows here this shaded area is
basically the only view to a neighbors yard that
IS new to this project all the neighbors yards,
all the views here already exist a little bit
differently but one can see from the south facing
windows here into the this, so the project is the
only new view is a little bit of area iIn and
around the garage of the north neighbor.

CHAIRPERSON SORG: Thank you.
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MR. KADLECEK: We”re happy to answer any
questions 1f you have any.

CHAIRPERSON SORG: Great do any Board
Members have questions for the applicant? Seeing
none we’ll turn towards the audience and see if
there are any persons or individuals in support
or in opposition of the proposed project, seeing
none we will turn to the Office of Planning.

MR. GOLDSTEIN: Good morning Madam Chair,
Members of the Board, the Office of Planning is
prepared to just rest on the record we are
supportive of the proposal and are available for
any questions, thank you.

CHAIRPERSON SORG: Thank you, 1 actually
have one question for you, in your report you
indicate that relief Is required for both side
yards 1 just wanted to hear a little bit about
and am I correct i1In saying that and also since
the addition doesn’t seem to Increase the non-
conformity of the side yard on the north side I
think is that relief required also 1In your

opinion?
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MR. GOLDSTEIN: Yeah this was mostly just
by way of identifying certain non-conformities iIn
the special exception analysis. Yeah the side
yard on the north side i1sn’t changing the house
that side of the house i1s just remaining as it
iIs. The addition would extend the existing non-
conforming side yard to the south which 1s a
little over three feet, that would be the one
that would need relief but again i1t’s just a
special exception so 1t’s really just kind of
calling out to mention 1t and then look at the
impacts of that change.

CHAIRPERSON SORG: Okay thank you, do any
Board Members have questions for the Office of
Planning? Does the applicant have questions for
the Office of Planning?

MR. KADLECEK: No questions.

CHAIRPERSON SORG: Okay thank you. 1 do
not think we have anyone here but 1Tt there’s
anyone from the ANC now would be the time to step
forward, seeing no one I will Incorporate into

the record our “Exhibit No. 24” which i1s a letter
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submitted by the ANC 2-E unfortunately 1 do not,
our requirements call out that the vote tally be
mentioned In the letters as part of the
requirements for great weight so while clearly
the ANC has adopted a resolution in support of
the application just based on the requirements we
can’t give 1t great weight 1 don’t think that’s
going to be a very big deal In this case. Are
there any closing statements from the applicant?
MR. KADLECEK: We have no closing
statements other than as you can see in the
record I think even without the great weight of
the ANC I think it’s a full record particularly
given the fact that Mr. Underwood has spoken with
his neighbors who would be most directly Impacted
if at all by this and they were in support of
this application, so with that 1 request that the
Board approve this special exception, | also
request that we get a summary order in this case.
CHAIRPERSON SORG: Okay thank you, so at
this time we’ll close the record in this case and

move into deliberation and | can start us off.
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As | mentioned In the opening of this case |
believe that the record here i1s very full, we
heard from the applicant as well as the Office of
Planning who’s in support in our “Exhibit No. 27~
as | just mentioned 1In our “Exhibit No. 24 we
have a letter in support form the ANC also in our
“Exhibit 1 believe No. 7” the applicant has
obtained signatures from three neighbors
including both of the adjacent neighbors iIn
support of the application. |1 think it’s a
pretty simple project that doesn’t seem to have
any opposition at all, so that being said I would
be 1In support. Are there any other comments from
Board Members?

MR. SCHLATER: Madam Chair 1°d like to
make a motion that we approve the application of
Frederic Underwood and Blair Farr, Case No.
18143.

CHAIRPERSON SORG: Thank you a motion has
been made 1s there a second?

MR. HINKLE: Second.

CHAIRPERSON SORG: A motion has been made

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

18

and seconded all those 1In favor say aye.

CHORUS: Aye.

MR. MOY: Staff would record the vote as
3 to O to 2, this is on the motion of Mr.
Schlater to approve the application for the
special exception relief under Section 223 not
meeting Section 401, 403, and 405 and 2001.3.
Seconded motion Mr. Hinkle, also In support of
the motion Ms. Sorg, the Chairperson. No other
Board Members participating again, the final vote
of 3 to O to 2.

CHAIRPERSON SORG: 1 think we can waive
our requirements and have a summary order in this
case.

MR. MOY: Thank you Madam Chair.

CHAIRPERSON SORG: Thank you.

MR. KADLECEK: Thank you very much.

CHAIRPERSON SORG: Can we call the next
case please Mr. Moy.

Application No. 18147

MS. BAILEY: Madam Chair the Application
of Eun Sun Kim, the No i1s 18147 i1t’s pursuant to
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11 DCMR Section 3104.1 for a special exception to
allow a fast-food establishment under Section
733, the property is located 1in the C-2-A
District at 1100 Eastern Avenue, N.E. (Square
5200, Lot 805).

CHAIRPERSON SORG: Thank you Ms. Bailey.

Good morning can you please state your name and
home address.

MR. JUNG: My name i1s Peter Jung 1515
Fairoak Drive, Hanover, MD 20716.

CHAIRPERSON SORG: Good morning Mr. Jung,
okay so have you had a chance to see the Office
of Planning report for this case?

MR. JUNG: 1Is that location and refuse of
the dumpster?

CHAIRPERSON SORG: The report those are
some of the questions that are contained in the
report yes.

MR. JUNG: I took the pictures to show
you the dumpsters and the slats for the fence.

CHAIRPERSON SORG: Okay so here’s what |

think we want to do 1s so, as the Office of
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Planning has indicated in their report some of
the gquestions that they still have outstanding
and that we want to talk about today have to do
with that’s one of them, the location and the
screening of the dumpster as well as some basic
operational information about your business like
the hours of operation. So i1If iIn your testimony
you want to talk about that as well as anything,
of course, that you think is relevant to the
relief that you’re requesting.

MR. JUNG: The operation hours are from 6
to 9 and the location of the dumpster is the
north side, the northeast side, can 1 show you
the pictures?

CHAIRPERSON SORG: Sure you can hand
those pictures to Ms. Bailey at the end.

MR. JUNG: Ms. King who i1s my mother
purchased the store about a month ago and she has
been trying to get a license for her but we have
run into this BZA meeting and we follow all the
directions to the application and I’m not sure,

method of screening for dumpsters we put up a
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slats for the fences just over the weekend and
the pictures show that, adequacy of facility for
removal of refuse 1s the fence with the slats,
purpose of operation hours are 6 a.m. to 9 p.m.
and we are i1n contact with Mr. (INAUDIBLE) ANC
and we are i1n contact with Mr. (INAUDIBLE) about
the signs, street signs and advertising, we also
are in contact with the MPD for putting up a sign
for no loitering for outside. That’s about it.

CHAIRPERSON SORG: Great thank you; do
any Board Members have questions for the
applicant?

MR. HINKLE: Yeah just a quick one, the
hours of operations those are the same hours that
have been existing at this location or are those
different?

MR. JUNG: Before it was 10 to 9, my mom
specializes iIn breakfast and she wants to put in
breakfast for customers.

MR. HINKLE: Okay great, thanks.

CHAIRPERSON SORG: Can you talk a little

bit about your conversations with the main

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

22

streets?

MR. JUNG: Yes, we’ve been in contact
with Ms. Deborah Jones and I also called her over
the weekend about the fences with the slats and
she came down she told me she was going to come
down to the site and check 1t out. I am iIn
contact with Ms. Sylvia Brown and Ms. Deborah
Jones to i1ncorporate everything with the
neighborhood and follow their directions.

CHAIRPERSON SORG: Okay, great, thank
you. | don’t have any further questions at this
time but 1T there’s anybody else present in the
audience wishing to testify In this case, 1T the
ANC is present or any persons in support or
opposition you can come forward at this time.

MS. BROWN: My name i1s Sylvia Brown ANC-
7-C04, Address 920 52" Street, N.E. in D.C. I am
the Commissioner In which the establishment is
located and have been in touch with Mr. Jung and
Ms. Kim regarding the property and their intent
for fast-food establishment zoning and have

provided a letter relating to those particular
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concerns and issues namely the dealing with the
fencing, a railing that’s on the perimeter and
there has been history of patrons both during and
after hours sitting on the railing and making it
uninviting for patrons to either utilize the
establishment or really giving a bad vibe to that
particular location and that address, so that is
outlined as well 1n the letter and I have
requested Ms. Kim and Mr. Jung to provide a
timeline by which a number of those issues would
be addressed including meeting with MPD and their
Asian Liaison Unit in the 6" District dealing
with the removal of the railing and several other
issues. Mr. Jung did provide some written
response but |1 need to get a little bit more
detail from that as far as some of the exact
dates by which some of these things will be
addressed. 1 have suggested as well that they
work with an organization called the Korean
American Grocers Association which has been
working in the District with both Council and

with businesses to ensure that they understand
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some of the community relations along with
perhaps getting together and getting vendors for
wholesale so that 1t can be a more profitable
business that reflects the eatery needs of the
neighborhood as | explained to Ms. Kim and their
attorney when I met with them last Friday. Mr.
Kevin Lee the neighborhood is going through a
change and we have been a food desert as well and
so to have typical fast-food and carry out menu
items 1s not one that I as a Commissioner let
alone as a resident would support and my
neighbors would support either so I’m trying to
work as productively and proactively with the
applicant on their application both for the
zoning exception and for a liquor license which
at this point I’m not supportive of, but again
we’ll try to work proactively and productively
with them as they go through both processes.
CHAIRPERSON SORG: Thank you very much
Ms. Brown. The first thing 1’1l say i1s that 1
appreciate i1t sounds like from both the ANC and

the applicant In this case there’s a lot of
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dialog going on. Are there questions for Ms.
Brown from the Board?

MR. SCHLATER: Ms. Brown, we heard today
that the hours of the establishment are going to
be 6 am to 9 p.m. has the ANC comfortable with
those hours?

MS. BROWN: Actually in talking with Ms.
Kim last Friday she and her attorney began to
indicate that they would actually make those
hours 9 to 8 p.m. and 1t’s my understanding from
Mr. Lee again the attorney that they are pursuing
the zoning exception and the liquor license on
separate tracks and that this what’s making it
difficult for both me as again the commissioner
and then the two Boards, the Zoning and ABRA to
make that distinction so certainly In an overall
business operation and business plan you want to
try to make that as seamless as possible and so |
was hoping and I guess continue to hope that they
begin to merge their activities and their
pursuits because again while the ABRA liquor

license is separate from this they will be
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operating In the same business, so In trying to
if your going to be a delicatessen, be a
delicatessen versus being a liquor store and the
neighborhood let along the Ward has a number of
liquor stores and as | explained to them, the
delicatessen would be more of a need In the
community and they would have a better business
than just advocating for both those aspects. As
far as the hours that i1s something that | hope
the Board can get clarity on today iIn getting
those hours adjusted. Because 1°ve gotten again
one set of hours from a verbal contact and Mr.
John today indicating that the hours are 6 to 9
and so theilr needs to be a finalization on those
hours.

MR. SCHLATER: Okay thank you.

CHAIRPERSON SORG: 1 have one other
question Ms. Brown. Have you had a chance to go
and see the work that has been done on the
screening for the dumpster on this property?

MS. BROWN: I have 1 live just half a

block away so i1It’s very convenient to see that
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and a concern that I do have on the fencing 1t’s
not very secure, i1t’s kind of wobbly and i1f the
point is to have a secure fencing that is also
attractive i1n the neighborhood then we certainly
need to work better on firming up that fencing
and there’s additional railing and I’m sorry to
utilize the term railing and 1t maybe seen in the
photos that Mr. Jung provided but removal again
of all the railing not just the railing that’s iIn
front of the business but also iIn the perimeter
of the business. 1 have reached out or plan to
reach out to a construction company that’s iIn the
neighborhood in looking to give back to the
community for perhaps assistance with the
applicant on cost effective as well as sturdy and
attractive fencing for that location.

CHAIRPERSON SORG: Thank you.

MS. BROWN: One of the things 1 do have a
question for the Board though and this maybe
something for the Office of Planning is that
within the regulations at any case there should

be a three sided brick enclosure, so has there
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been official exception for the applicant to
utilize just chain link fencing or is it still
would the applicant need to pursue the brick?

CHAIRPERSON SORG: You’re correct and our
regulations do state that there should be a three
sided brick enclosure but that is something that
the Board today will consider whether any
exceptions or modifications to that regulation
should be considered.

MR. SCHLATER: The railing that you speak
of 1t’s like a guard rail?

MS. BROWN: Right, right, right.

MR. SCHLATER: 1 see a picture of it in
“Exhibit No. 23”, but that extends on the side of
the property as well, its certainly conducive to
just sitting and hanging out. So is it’s the
applicants intention to remove those railings?

MR. JUNG: I also want to point out those
railings are i1n protection for the parking for
the cars to slam the door, 1t’s for the
protection of the property so the cars do not

slam the front door. We are willing to remove
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the rairling.

MR. SCHLATER: Often times you see maybe a
concrete guard.

MR. JUNG: This railing was set up by the
building owner, but 1t is for the protection of
the store front.

MR. SCHLATER: 1 understand the original
purpose of 1t but your intention 1s to remove 1it.

MR. JUNG: Yes, but we are in contact
with the contractors to cut i1t up or take 1t out
so we are still working with Ms. Sylvia Brown
with the neighborhood contractor to do i1t simply
and do i1t cost effectively, so we can take it
out. The hours, my Mom specializes in breakfast
she wants to do the breakfast so we are referring
from 6 to 8 p.m., not 6 to 9 p.m.

CHAIRPERSON SORG: Okay 1 think that’s
clear.

MS. BROWN: Well actually I°m looking
here at my notes the attorney again said 8 to 8
and Ms. Kim because from the meeting again that

we had last week Ms. Kim indicated that she
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opened 1t at 6 o’clock and nobody came and so she
wanted to move the hours back to adjust that so
again just trying to get that in writing from
both Ms. Kim and Mr. Jung because 1 understand
he”’s handling the zoning application whereas Mr.
Lee 1s dealing with the alcohol license, so they
both need to merge and get that firm
understanding. So between the time that he has
spoken to Ms. Kim and the time that 1’ve spoken
iIt’s just gone back and forth.

MS. SORG: Okay well that i1s something
that as you know Mr. Jung has to be nailed down
for these proceedings, but 1 will say that as the
representative for the applicant here you know,
the hours that you indicate i1s what we will
consider.

MR. JUNG: Thank you, because of weather
my Mom thinks that customers not coming, but if
spring comes at 6 o’clock customers will be
asking for breakfast at 6.

CHAIRPERSON SORG: Okay so then for the

purposes of this proceeding.
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MR. JUNG: If 6 i1s not good enough I°m
asking 6:30.

CHAIRPERSON SORG: 1°m asking you.

MR. JUNG: 6 o’clock please.

CHAIRPERSON SORG: Okay so for the
purpose, and does, are there any further
questions from the Board for either the applicant
or Ms. Brown? Oh actually I do have one other Ms.
Brown obviously we did receive your letter as the
single member district commissioner in the area.

Has there been any action by the ANC as a whole?

MS. BROWN: Not at this juncture.

CHAIRPERSON SORG: Okay thank you.

MS. BROWN: 1 would like to make a couple
of other or have a couple of other questions
regarding some of the regulations pertaining to
the hours of trash collection and the trash
collection as well, does the Board have any
bearing on the recycling separation of trash and
making that an expectation or requirement?

CHAIRPERSON SORG: I will turn to the
Office of Planning on that but 1 don’t think
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that’s under our purview.

MR. MORDFIN: No we have no jurisdiction
over how the trash i1s collected just whether it
IS and how 1t’s happening. Whether 1t’s in a
screen enclosure i1s required by the zoning.

CHAIRPERSON SORG: Okay so why do we do
this at this time, let’s turn to the Office of
Planning 1T there’s nothing further from the
applicant or the ANC at this time and we’ll see
how their report clears up or raises any
additional questions.

MR. MORDFIN: Good morning 1°m Stephen
Mordfin with the Office of Planning. The subject
application is not in conformance with all the
provisions of Section 33 of the Zoning
Regulations, the specific criteria for the
granting of a special exception for a fast-food
establishment in C-2-A. 1t does conform to some
of the criteria specifically 1t iIs separated by
Sheriff Road from the R-3 District to the south
and no part of the site abuts an alley containing

a zone district boundary line for residences
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district. No drive through is proposed, the only
customer entrance to the building faces the front
door Eastern Avenue, the use should not become
objectionable to neighboring properties because
three sides face public streets or a public alley
with the fourth side adjacent to a building with
no windows and the residents across Sheriff Road
faces away from the site and is buffered by trees
and a detached garage from the site. The hours
of operation as the applicant has stated would be
from 6 am to 8 p.m. Monday through Saturday and
would be closed on Sunday and the lot should not
result In any dangerous or objectionable traffic
conditions. However the application does not
perform to the required criteria. Some of the
required criteria because the dumpster is not
proposed to be located within a three sided brick
enclosure with an opaque gate and no information
iIs provided on how the dumpster is relocated to
the chain link fenced enclosed area would be
collected, how the refuse would be collected from

that area or how deliveries would be made to the
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site. Because the application fails to conform
to all the criteria contained within Section 733
the Office of Planning i1s unable to make a
recommendation on this application and that
concludes the presentation from the Office of
Planning thank you.

CHAIRPERSON SORG: Thank you; do Members
of the Board have any questions for the Office of
Planning?

MR. SCHLATER: 1 actually have one; maybe
I should ask the applicant this but i1s there
sense of what the financial burden of putting a
brick enclosure iIn there?

MR. JUNG: I haven’t got an estimate but
iT we are talking about the same place and we
have to put up a brick i1t may be more than 5 or
6000 and we are in financial difficulties as of
now. We are without a business license, we don’t
have the lottery which i1s essential to our
business right now we are without a lottery
system and without business license and cooking

food so 1t will be really difficult on us the
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Board to accept the fence, we would fix the fence
as we pointed out, we fixed i1t up with the
contract and with the railings.

CHAIRPERSON SORG: 1 would also ask the
Office of Planning given that we have submitted
the alternate screening method of the dumpster of
the slatted chain link fence 1t you have an
opinion on how that might satisfty.

MR. MORDFIN: That might satisfy, because
where the applicant had indicated he would put
it, one side is the building so that would be a
brick enclosure on one side and | had suggested
to the applicant that he submit information on
the slats and i1f that satisfies the Board because
two of the criteria contained within Section 33
the Board is empowered to waive those specific
criteria but I did not receive anything
specifically showing how that would be
accomplished or having an opaque gate would be
accomplished by the applicant either or whether
or not the refuse hauler for this applicant would

be able to remove 1t from that area, is 1t
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sufficient to be able to accommodate the dumpster
and whatever trucks remove it from that area.

CHAIRPERSON SORG: Gotcha, okay then 1
would turn to the applicant and there seemed to
be why would i1tems submitted into the record
today to the Office of Planning and then there
are two questions that seem to remain for the
applicant is now that you’ve moved the dumpster
to the other side of the buirlding how is the
trash to be collected from there?

MR. JUNG: Trash i1s collected every
Thursday and the driver has a key he opens the
fence and collects the trash and there’s no
problem of in and out or to the traffic 1It’s a
parking lot that the trash company can come in
and go out without bothering any traffic and they
have no problem collecting trash or any other
problems.

CHAIRPERSON SORG: And then with regard
to the deliveries?

MR. JUNG: Every Thursday.

CHAIRPERSON SORG: 1Is the delivery of the
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food and so forth to the establishment how does
that work?

MR. JUNG: Delivery i1s made to the side
on the other side of the building which we have
to open door; I gave pictures to the Board on the
side.

CHAIRPERSON SORG: We have that thank
you; he i1s indicating our “Exhibit No. 5.

MR. JUNG: Deliveries made to the side of
the building where there’s open door and the
trash is totally separate from the deliveries so.

CHAIRPERSON SORG: Okay thank you. Do
Board Members have any further questions for the
Office of Planning or for the applicant?

MR. SCHLATER: Yeah, you’ve been 1In
operation just for a short time but do you find
that the once a week trash pick up Is sufficient?

MR. JUNG: Yes.

MR. SCHLATER: Thank you.

CHAIRPERSON SORG: Then does the
applicant have any gquestions for the Office of

Planning?
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MR. JUNG: No.

CHAIRPERSON SORG: No, Okay. I would
note at this time that we’ve not received an
official report from the local ANC 7-C but that
we have heard on the record from the Single
Member District Commissioner in this case.

MS. BROWN: May 1 ask a question of the
applicant regarding the hours of delivery and
trash collection?

CHAIRPERSON SORG: Yes we can entertain
questions for the applicant.

MS. BROWN: So what time is the trash
collection and what time are your deliveries
scheduled?

MR. JUNG: They didn’t give us exact
hour, they said 12 to 3 in the afternoon, and
they did not give us a specific exact timeframe.

They said in the afternoon. We can ask them to
pick 1t up in the morning 1f you’d like.

MS. BROWN: Right, right, and then as
well when are your deliveries generally?

MR. JUNG: Deliveries usually from 10
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a.m. to 1 p.m. usually. Mostly we do not have a
lot of deliveries usually once or twice a week we
usually go to a restaurant depot in Washington
D.C. on weekends and buy i1t ourselves. So we do
not have a lot of deliveries we go purchase the
merchandise ourselves on the weekend.

CHAIRPERSON SORG: Okay thank you, does
that conclude your questions Ms. Brown for the
applicant?

MS. BROWN: Umm, 1 did have a point as
well during conversations with Ms. Kim, she was
concerned about the mice and rat and vermin and
so at that point | suggested that she initiate
abatement processes since the trash now, the
collection refuse area i1s now closer to the
building and so wanted to make that particular
point and find out 1If that’s something that the
Board would require or I need to discuss that
with the applicant?

CHAIRPERSON SORG: With regard to
abatement of rats and rodents | don’t believe

that something that’s under the purview of this
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proceeding here today.

MS. BROWN: Because | was looking at
Section 733 other matters necessary, SO.

CHAIRPERSON SORG: Except as you say
exception regard to the enclosure of the dumpster
and that’s obviously something that we consider
in that provision and although this i1s a little
bit our of order does the applicant have
questions for Ms. Brown?

MR. JUNG: No.

CHAIRPERSON SORG: Alright so I think
there’s been several i1ssues that have been
brought up here today and some clarity has come
out, I think though there are still a few things
that have yet to be decided. The first thing
that we’ll ask i1s 1If the applicant has any, |
guess Ms. Brown we’ll let you make a closing
remark if you like even though your not exactly
in the capacity of the official entire ANC.

MS. BROWN: Well just in closing
regrettably the commission has not had a full

quorum for the last three meetings and we do not
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meet 1n December but with that being said the
Commission generally operates based on the
recommendation of the Single Member District
Commissioner so based on my communications with
Peter and we are beginning to move forward in a
productive manner and as | indicated to the
applicant as well a written response and with
dates and specifics gives a good indication of a
good faith effort and being a good community
partner. So based on that I°m certainly moving
in the direction of being amenable to the
exemption.

CHAIRPERSON SORG: Great, thank you, and
Mr. Jung do you have any closing remarks?

MR. JUNG: We’re just trying to conduct a
business In D.C. and trying to survive as a
family and we are working with the ANC and
neighborhood and we continue to correct the
problems that they bring up and work with the
community, thank you.

CHAIRPERSON SORG: Thank you very much.

So 1 think based on what we’ve heard today what
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we | think we’re going to do here i1s we’re going
to conclude the hearing in this case but we’re
going to leave the record open for some specific
requests from the Board because | think there are
a few remaining questions here so 1’11 let the
Board indicate whether there’s any specific
materials and submissions that they’d like to see
and then we’ll set up a time, deadlines for
submission for those materials. For example the
first thing that 1°d like to see from the
applicant is, you know, we had some back and
forth today in the discussion during the
testimony for example on the hours and there was
a statement as to improving the chain link fence,
repairing it in addition to having already
installed the slats as well as to removing the
railing or the guard rail that exists In front of
the property and some various other sort of
proffers” that were made i1t sounds like that’s
going back and forth and the conversation between
the community and the applicant so what 1°d like

to see 1s a sort of written letter or list of
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those things that the applicant intends to do in
this case, including a set hour of operation as
well as a set statement regarding the fence,
screening of the dumpster and other issues that
were brought up today. Does anyone else have any
other i1tems that they would like to see?

MR. HINKLE: Yeah thank you, 1 think it
would be Important just to get iInto writing the
operations as well 1In terms of the trash
collection and the delivery.

CHAIRPERSON SORG: Okay so we can add
that to the letter or statement that the
applicant would be asked to submit. Anything
else from the Board? No, okay, so..

MR. JUNG: Can 1 just say one thing; my
occupancy Improvement Is a temporary it runs out
December 31°%.

CHAIRPERSON SORG: Sure so what happens 1i1s
since your In the proceedings here | believe that
the C of O will continue for you until the
proceedings are concluded, is that correct?

MS. NAGELHOUT: I don’t know I wouldn’t

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

44

want to speak for DCR.

MR. JUNG: [I’m asking for the permanent
occupancy permit to get a business license to get
a lottery going for the business.

CHAIRPERSON SORG: Right 1 understand
we’re going to try and figure out how we can make
this happen and make sure you don’t go without
your C of O.

MR. JUNG: And the lottery, | can submit
a letter regarding this four points within today
or tomorrow.

MR. MOY: 1 was going to add that
December 14" is the last hearing for the Board
for this year so 1T the applicant i1s able to
provide supplemental information that the Board
IS requesting by this Friday or Monday then it
might be doable for the Board.

CHAIRPERSON SORG: Okay, so i1f that is
suitable for you Mr. Jung what we’ll do is we
will set this case for decision next Tuesday on
December 14" in the morning and we will look to

receive your letter addressing any and all
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proffers” or conversations that you had with the
community as well as addressing the points that

are outstanding with regard to the requirements

and we’ll look to have that document lets say by
Thursday the 9" will that work for you?

MR. JUNG: Yes I already gave Ms. Brown a
document about removing railing that I will try
to finish remove the fence railing by..

CHAIRPERSON SORG: Okay well what we’re
going to do this i1s the document that your going
to submit to the Office of Zoning, and your
conversations with Ms. Brown and the other
organizations in the community we’re very happy
that those things are going on, those can
continue along the other lines but that’s a
submission that we’re asking for this proceeding,
okay .

MR. JUNG: Okay.

CHAIRPERSON SORG: Okay so with that,
have we taken care of everything we need to in
this case? Okay so we will look forward to

receiving that from you Mr. Jung.
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MR. JUNG: Who do I submit 1t to?

CHAIRPERSON SORG: You can speak to Ms.
Bailey about how to submit that document i1f you
have questions about 1t, but you’re going to
submit 1t to the Office of Zoning.

MR. JUNG: Thank you.

CHAIRPERSON SORG: Okay, thank you very
much.

Application No. 18148

MS. BAILEY: Madam Chair the last case of
the morning i1s Application 18148, it’s the
application of Little Samaritan Child Development
Center, 1t’s pursuant to 11 DCMR Section 3104.1
for special exception to continue the operation
of the existing child development center last
approved by BZA Order No. 17338, dated June 29,
2005, for 50 children and 16 staff. The
application 1s under Section 205, the property is
zoned R-3, 1t’s located at 5100 E Street, S_.E.
(Square 5315, Lot 36).

CHAIRPERSON SORG: Thank you Ms. Bailey,

can all those looking to testify in this case
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come forward, have a seat and i1ntroduce yourself
with your name and your home address for the
record please.

MS. MASHACK: Hello my name iIs Remeca
Mashack, my address is 2212 16" Street, S.E.
Washington, D.C.

CHAIRPERSON SORG: Okay Ms. Mashack we do
have one sort of outstanding issue in this case,
have you received your copy of the Office of
Planning’s report.

MS. MASHACK: Yes.

CHAIRPERSON SORG: Okay and so either of
you would have seen that their opinion i1s that
you may require a variance for the onsite parking
requirements. So there’s a couple of ways that
we can go about that, 1f you want to talk about
the provisions for parking for staff and
employees that you have for a minute then we can
sort out how we can go forward today.

MS. MASHACK: Okay, currently as we were
going on the last variance that we were

permitting the parking had not been an issue for
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the traffic around the area because there’s so
much public parking around the neighborhood and
also most of our children and staff using public
transportation so parking had not been any kind
of i1ssue for us.

CHAIRPERSON SORG: Okay well under the
current regulations as you would have seen there
is that there i1s a requirement for you to have
four parking spots onsite but there are a few
ways that you can request relief from this
provision, i1t sounds like you don’t have any
space for parking onsite i1s that correct?

MS. MASHACK: Correct the building takes
up most of the lot space and the back of the
burlding i1s located 1In a position where the
building next to i1t there i1Is no access from the
any alley or anything like that to have any kind
of parking, in the back, In the rear of the
burlding nor on the front because the building iIs
taking up the lot space.

CHAIRPERSON SORG: Gotcha, okay well so

one of provisions which 1s 2116.5 allows for you
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to request a special exception if you can satisfy
the parking requirement off site and so In
reviewing the record here we know that your co-
located with a church and also that you have
another CDC location that’s associated with you
across the street | think, so 1f either of those
entities that are associated with you or under
the same ownership could provide parking offsite
to satisfy the regulation that’s something that
we can consider today. Is that something that
sounds like 1t might be feasible?

MS. MASHACK: Well the church does not
have a parking facility and the daycare across
the street doesn’t have a parking lot either,
like 1 said most of our clients and our staff use
public transportation and we hadn’t had the need
and they did the variance five years ago for the
parking and that was the only reason because the
amount of children we wanted to go to.

CHAIRPERSON SORG: So you did request a
variance from onsite parking requirements five

years ago when you received your previous
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approval?

MS. MASHACK: Yes.

CHAIRPERSON SORG: Okay so.

MS. MASHACK: 1It’s the only thing we were
doing the variance at the end because 1t had a
five year expiration date and when we did 1t this
time we set 1t for non-expiration date.

CHAIRPERSON SORG: Okay so, 1t sounds
like In the absence of the ability to provide
offsite parking spaces to meet the requirement of
four, you know, in and around neighboring
properties for example, you will have to go and
amend your application to request the variance
from the onsite parking requirement and that is
not something that was originally included iIn the
application that you certified for this case, so
you would need to amend your application to
include that request for relief, do you know what
1’m saying?

MS. MASHACK: |1 understand what your
saying but we were under the understanding that

that was i1ncluded 1n our obligation.

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

51

CHAIRPERSON SORG: Let’s take a quick
look. Okay 1°m looking at the order, your
previous order that was granted for the child
development center last time and just for the
record that was application number 17338, and in
this case the relief from parking was not
requested, 1t maybe that the regulations were
different i1t maybe that you didn’t need..

MR. JACKSON: Madam Chairman, Arthur
Jackson D.C. Office of Planning, the application
that was previously before the Board for the same
use for the same number employees and students
was consider several years ago, the Office of
Planning report for the application did support
the granting of relief for the parking
requirement at that time, but the order doesn’t
reflect whether that relief was approved or not,
so it’s, 1| did not check to see, well the order
iIs the order so 1T the order does not include
that relief then what we needed to do was to for
the sake of being conservative ask for the relief

again as you know i1n most cases once your granted
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special exception would expire but the variance
wouldn”t. But since there’s not record of it
being approved that’s why we went forward with
the request to resubmit the request for the
granting of relief noting that the previous
application for the same number of students and
staff that has been submitted has already been
approved by the Board. We’re providing
information as additional background.

CHAIRPERSON SORG: Okay thank you very
much .

MR. MOY: Madam Chair 1 just want to
clarify for the record to segway Mr. Arthur
Jacksons comment in the advertised relief for
this application the request has only been for

the special exception under Section 205.

52

CHAIRPERSON SORG: Okay, so unfortunately

what we’re going to have to do, so it sounds like

what we heard from the Office of Planning and
what we can see from the previous order that the

variance relief for the onsite parking was not
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included in that and as we stated that relief had
it been granted at the time would carry forward
with the property so you wouldn”t need It now.
Unfortunately since that wasn’t done you do need
to request to amend your application to include
the variance from the onsite parking requirements
and as i1t is a variance we would have to send you
back out to re-advertise the property including
that request for variance for the onsite parking
and so we would have to allow for the required
times for you to pick signs, post them with the
amended corrected relief requested for the 14
days and then come back in for a full hearing on
both the special exception for the child
development center as well as the variance for
onsite parking. Unfortunately if it was a
special exception i1it” s a lower standard we may
be able to go forward today but because you
require a variance which 1s a higher standard of
relief we do need you to go back out and re-
advertise and repost the property for the

community. Do you have any questions about that?
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MS. MASHACK: Yes 1 do because when
addressing the questions and the variance we
address the off street parking as well so when we
go back and re-advertise i1s that additional
information we have to provide?

CHAIRPERSON SORG: Yes, so in your
application for the special exception for the
child development center you did answer questions
and provided information on parking that’s
correct and that was required of you but because
you’re unable to supply the required number of
parking spaces onsite you need to request an
additional i1tem of relief which 1s the variance
for the onsite parking. So that is an additional
relief that needs to be advertised among the
community for comment and notice. The Office of
Planning in their report has already addressed
the variance test under Section 3103.2, but
that’s something that you can also work further
with Mr. Jackson to talk about as well. Does
that clear i1t up a little bit for you? 1It’s

unfortunate that we can’t go forward today

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

55

because 1 do think that four year special
exception for the child development center you’ve
provided a lot of information for the record and
of course we’ve seen that you have the ANC and
the Office of Planning is In support of those
things, but because you require this other relief
we need to go back and post 1t for the community.

MS. MASHACK: Okay.

CHAIRPERSON SORG: So we, Mr. Secretary
can we talk calendar?

MR. SOY: Staff was given the timeframe
with the holidays we’re looking at the end of
January or early February and the dates | think
Madam Chair you could add this for public hearing
it would be either January 25" there’s a space in
the afternoon or February 1°%, 1 would say
probably the third case iIn the morning.

CHAIRPERSON SORG: Ms. Mashack would
January 25" in the afternoon work for you?

MS. MASHACK: That’s fine.

CHAIRPERSON SORG: So we’ll set the

hearing for January 25" in the 1 p.m. session.
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So you can go forward and talk to the Office of
Zoning about when to pick up your new notices and
you’ve been through the process already so, thank
you very much. Okay then if there’s nothing else
I think that concludes this morning’s public
hearing so we will adjourn and we will be back at
1 p-m.

Afternoon Session

CHAIRPERSON SORG: The hearing will
please come to order, good afternoon ladies and
gentleman this is the December 7%, Public Hearing
of the Board of Zoning Adjustment of the District
of Columbia. My name is Nicole Sorg, Vice
Chairperson, joining me today is Jeffrey Hinkle,
Representing the National Capital Planning
Commission, and representing the Zoning
Commission is Conrad Schlater. Copies of today’s
meeting agenda are available to you and are
located to the left in the wall bin near the
door. Please be advised this proceeding i1s being
recorded by a court reporter and is also being

webcast live. Accordingly we must ask you to
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refrain from any disturbing noises or actions in
the hearing room. When presenting information to
the Board please turn on and speak Into your
microphone first stating your name and home
address. When you are finished speaking please
turn off your microphone so that your microphone
is no longer picking up sounds or background
noise. All persons planning to testify either iIn
support or in opposition are to fill out two
witness cards these cards are located to my left
on the table near the door and on the witness
tables. Upon coming forward to speak to the
Board please give both cards to the court
reporter sitting to my right. The order of
procedures for special exceptions and variances
are as follows: 1. Statement and witness of the
applicant and applicant. 2. Parties and persons
in support 3. Parties and persons i1In opposition.
4. Government reports including the Office of
Planning and Department of Transportation and
other relevant agencies. 5. Reports from the

ANC. 6. Rebuttal and closing statements of the
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applicant. The order of procedure for an appeal
application will be as follows; FTirst statement
of the appellant and the appellants witnesses,
second the Zoning Administrator or other
government officials case; third case for the
owner, leasee, or operator of the property
involved, the intervener 1Tt not the appellant,
fourth other iInterveners case 1T permitted by the
Board, next the ANC in which the property is
located and finally rebuttal and closing
statements by the appellant. Pursuant to Sections
3117.4, and 3117.5, the following time
constraints will be maintained; the applicant
appellant persons and parties except an ANC 1In
support including witnesses will be given
permitted 60 minutes collectively to present its
case. Apelles’s persons and parties except an
ANC 1n opposition including witnesses will be
given 60 minutes collectively. Persons
testifying whether in support or in opposition
will be given three minutes and organization will

be given 5 minutes. These time constraints do
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not include cross examinations, or questions from
the Board. Cross examination of witnesses is
permitted by the applicant and parties. The ANC
within which the property is located is
automatically a party to a special exception or
variance case. Nothing prohibits the Board from
placing a reasonable restriction on cross
examination including time limitations,
limitations on the scope of cross examination.
The record will be closed at the conclusion of
each case except 1t will remain open for any
materials specifically requested by the Board.
The Board and the staff will specify at the end
of each hearing exactly what 1s expected and the
date when the person’s material must be submitted
to the Office of Zoning. After the record is
closed no other information will be accepted by
the Board. The Sunshine Act requires that the
public hearing on each case be held In the open
before the public. The Board may consistent with
its rules and procedures and the Sunshine Act

enter into Executive Session during or after a
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public hearing on a case for purposes of
reviewing the record or deliberating on a case.
The decision of the Board contested cases must be
based exclusively the public record to avoid any
appearance to the contrary the Board requests
that persons present not engage the members of
the Board in conversation. Please turn off all
beepers and cell phones at this time as to not
disturb these proceedings. The Board will make
every effort to conclude the public hearing as
near as possible to 6 p.m., that shouldn”t be a
problem today, 1f the afternoon cases are not
completed at 6 p.m. the Board will access whether
it can complete the pending case or cases
remaining on the agenda. At this time the Board
will consider any preliminary matters,
preliminary matters relate to whether a case
should or will be heard today such as a request
for postponement, continuance or withdrawal or
whether proper or adequate notice of a hearing
was given. |If you are not prepared to go forward

now please let me know and if the Board should
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believe that we should postpone the proceeding
now Is the time to raise such a matter. Mr.
Secretary do we have any preliminary matters?

MR. MOY: Yes we do Madam Chairperson,
apart from the two request for party status to
appeal Case No. 18146, the other appealed case on
the agenda which i1s appeal Case No. 18057 of the
ANC 3/4-G there was a letter in your case folders
withdrawing their appeal which 1s your “Exhibit
No. 14, that was dated October 26, 2010.

CHAIRPERSON SORG: Okay so that case is
withdrawn and let’s deal with the party status
applications after we call now the only case for
the afternoon. Let’s call the case Ms. Bailey
please.

MS. BAILEY: Madam Chair would 1t be
appropriate to swear the witnesses iIn?

CHAIRPERSON SORG: Yes that would be
excellent thank you.

MS. BAILEY: All those person wishing to
testify this afternoon please stand to take the

oath. Please raise your right hand. Do you
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solemnly swear or affirm that the testimony that
you’ll be giving this afternoon will be the
truth, the whole truth and nothing but the truth.
Case No0.18146

MS. BAILEY: Application 18146 this is an
appeal of advisory neighborhood commission 6A
iIt’s pursuant to 11 DCMR Section 3100 and 3101
from an August 13, 2010, decision by the Zoning
Administrator to grant certificate of occupancy
No. C01002994 to 7-Eleven for use as a market.
The property is located in the 8™ Street Overlay
District it is zoned C-2-B, its located 801 8"
Street, N.E. (Square 912, Lot 55).

CHAIRPERSON SORG: Thank you Ms. Bailey
sorry for the confusion. Now we can move forward
and address the party status request iIn this
case. The first would be the 7-Eleven
Corporation and that request i1s In our “Exhibit
No. 17 which we’ve reviewed and 1 think we can
grant that request so from here forward the 7-
Eleven will be an intervener iIn the case. We’ve

also received a party status request from a Mr.
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Goldburt and that i1s our “Exhibit No. 13” and
based upon the scope of the case that we’re
hearing today and the information contained in
this request we do not find good cause for this
request to be granted. Mr. Goldburt if he is
here, so that being said we can move forward. So
all those parties i1n the case if you’ve not
already done so please approach the witness
table.

MR. RONNEBERG: Madam Chair can you state
the basis of denying party status to Mr.
Goldburt?

CHAIRPERSON SORG: Sure i1n this case we
are hearing whether or not the Zoning
Administrator erred in granting a C of O for the
7-Eleven at this location based upon the
information that was available to him at the
time. The information contained in the party
status request 1 think we find 1s not relevant to
testimony that the Board will be hearing today
and we don’t find that the party status applicant

i1s uniquely affected by this case In a way that’s
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not represented iIn the official parties.

MR. RONNEBERG: Then we would like to
call Mr. Goldburt as a witness.

CHAIRPERSON SORG: That will be fine you
certain can do that. So 1f everybody is seated
lets have everyone introduce themselves for the
record starting from my left please.

MR. RONNEBERG: My name i1s Drew Ronneberg
I live at 646 11*" Street, N.E. I’m an ANC 6-A
Representative and Commissioner for ANC 6-A-02.

MR. TOOMAJIAN: Good afternoon my name 1is
Phil Toomajian, I’m a near by neighbor of the 7-
Eleven, 1 assisted Dr. Ronneberg in his
preparation for the appeal.

MR. MOORE: Good afternoon Members of the
Board, Jerry A. Moore, 11l of the Law Firm
Venable, LLP on behalf of 7-Eleven.

MR. LEGRANT: Good afternoon Matthew
LeGrant, 1°m the Zoning Administrator.

MR. SURABIAN: Good afternoon Assistant
Attorney General Jay Surabian, on behalf of DCR.

MS. BOLLING: Good afternoon Madam Chair
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and Board, Melinda Bolling, General Council for
DCRA.

CHAIRPERSON SORG: Okay thank you, the
first thing that we want to do is we have
reviewed the filings i1n this case and we want to
set up a little bit of understanding about what
the Board can hear today with regard to testimony
because 1 think there’s a wide range of issues
that 1 raised in the prehearing statements. So
we will start today by saying that we will hear
testimony regarding as | mentioned whether the
Zoning Administrator erred in issuing the C of O
based on the information available to him at the
time of issuance. What we will not hear 1is
testimony about the operation of the property of
the business subsequent to the issuance of the C
of O and with that said we can begin with the
appellant”s presentation. Unless there are
questions about the scope of the testimony.

MR. RONNEBERG: There certainly are
because 1n the prehearing statement of the

appellee nothing was presented as to what the
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Zoning Administrator saw at the time that they
made the decision, so iIn absence of any
information about what the Zoning Administrator
had before him, you know I can’t speak to that,
we’ve had no evidence presented as exhibits about
what the building plans were, 1If there were any
affidavits from the 7-Eleven as to percentage of
fast-food sales, nothing of that has been entered
in the record.

CHAIRPERSON SORG: Well 1 think..

MR. MOORE: [I’m sorry but speaking to
events that happened after the Zoning
Administrator made his decision will not aid the
Board, will not aid Mr. Ronneberg or his
witnesses 1In determining what the actual use was,
we agree with the Board that the standard that it
should be looking to Is the evidence that the
Zoning Administrator had at the time he made this
decision, anything after that is completely
irrelevant has had been ruled by the Board in
previous cases.

MR. RONNEBERG: 1 appreciate that and iIn

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

67

the previous case specifically the Cluck-U Case
that Mr. Moore refers to there were many items
that were presented In evidence by the appellee,
the buirlding plans were presented, affidavits
were presented into evidence. That is not the
case here.

CHAIRPERSON SORG: Well 1 think that’s
something perhaps that can be addressed today. |
also, 1 believe that there are issues that you
can bring up that you have in your statement that
would fall within the scope of what we’re hearing
possibly but, you know , that’s what we’re
required to look at, the decision that the ZA
made with the information that was available at
hand at the time. It’s our understanding that
the C of O was issued prior to the opening of the
business.

MR. SURBIAN: Madam Chair 1f I could jump
in quickly. The ANC filed this appeal stating
that the C of 0 essentially was issued iIn error
and 1T they’re going to prosecute this appeal

then 1t’s their burden to show exactly to
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identify what the errors are and to present that
to the Board, 1t’s not the DCRA’s responsibility
to put on any events at all it’s really their
burden to expose any errors 1T there are any.

CHAIRPERSON SORG: That’s correct and
also I will say that i1f the appellant believes
that there i1s a subsequent issue with enforcement
or other reasons that, i1t i1s up to you to present
based on what was available that if your case iIn
that regard.

MR. RONNEBERG: I would like to address
that ANC 6-A did ask for various items for
example an i1nspection report that we know
occurred. | had to FOIA that request which came
a month late and I have to check my email again.

But the i1dea that 1 have to gather evidence
about what the Zoning Administrator new at the
time through FOIA requests places an extreme
burden on the ANC.

MR. SURABIAN: Mr. Ronneberg’s FOIA
request was responded to and he did get that

report which even still wouldn’t be relevant here
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because 1t was an enforcement issue or he made a
complaint to the Zoning Administrator regarding
the operation and an i1nvestigation was done and a
copy of that report was sent to him.

MR. RONNEBERG: Very late, not within the
time frame that’s allocated for responding to
FOIA request.

MR. SURABIAN: That’s not relevant to the
Issues today.

MR. RONNEBERG: Mr. Surabian do you make,
the materials that the Zoning Administrator
relied up on iIn issuing the C of O, do you make
those materials readily available to the public?

MR. SURABIAN: Yes anyone can come into..

MR. SCHLATER: Do you need a foyer
request to get access to that?

MR. SURABIAN: Actually anyone can go
into DCRA and go to the records room.

MR. SCHLATER: Mr. Ronneberg did you get
those records?

MR. RONNEBERG: I did ask for the

inspection report and was told that, I mean i1t’s
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an i1nspection report that I requested and 1 was
told that 1 had to foyer the results of that
request.

MR. SCHLATER: So there’s the inspection
report and then there’s. The iInformation that the
zoning administrator based his decision to issue
the C of O. Did you get access to that
information?

MR. RONNEBERG: I did not get access to
that information.

MR. SCHLATER: Did you ask for i1t?

MR. RONNEBERG: I did not ask for that
information.

MR. SCHLATER: 1 think what we’re saying
here today i1s that information is what we need to
be taking a look at, at the hearing today in
order to make a determination as to whether the
zoning administrator erred in his issuance of the
C of O for that use.

MR. RONNEBERG: 1 understand I think if
you go back, I mean 1°m familiar with the case

for which this was based, because it originated
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from ANC 6-A, the Cluck-U Chicken Case, and that
case | don’t believe the ANC requested that
information I can go back and look through our
records but I think that information was provided
in the Appellees prehearing statement.

MR. SURABIAN: Well here’s the problem is
that 1f you had those documents appeals that now
we’re at the hearing day i1s Mr. Ronneberg going
to get those documents and create some other
basis of why he believes i1t’s an error. It’s
very prejudicial, | mean today’s the day, and if
he doesn’t believe that there’s an error in the
issuance than the appropriate thing i1s to
withdraw the appeal. |If he does have a basis of
why 1t’s an error then we can hear i1t today.

MR. SCHLATER: Madam Chair 1 think I
agree with that 1In that 1t’s not DCRA’s burden to
put forward that information in the prehearing
statement i1t’s the appellant’s burden to provide
the information to support i1ts appeal.

CHAIRPERSON SORG: Thank you Mr. Schlater
I agree with that. |1 think on that basis we
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should move forward with the testimony that
you’re prepared to give.

MR. RONNEBERG: Yes, 1t’s very unexpected
so 1T you could spare a couple of minutes.

CHAIRPERSON SORG: Sure why don’t we take
five minutes. Okay i1t looks like we’re ready to
resume, how would you like to precede Dr.
Ronneberg?

MR. RONNEBERG: We”’d like to ask for a 60
days continuance to obtain the records that we
thought DCRA would send, 1 believe that’s the way
things happen in the Cluck-U Case 1°d have to go
back and look, but that’s our request for a 60
day continuance. 1°d like to note I did try
obtaining other records and the frustration of
having to FOIA things which should be publically
accessible was prejudicial to that process, it
was requesting copies of that over and over again
it makes you not want to do that.

MR. SCHLATER: Just to be clear Mr.
Ronneberg you asked for the materials that the

Zoning Administrator based his decision on which
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to grant the C of O In this case? |1 mean I
understand that’s frustrating sometimes getting
documents out of District Government. 1 just
want to be really specific because 1t’s going to
determine whether or not we’re willing to grant
the continuance.

MR. RONNEBERG: We met with Mr. LeGrant
before when we had the appeal ready to go we met
with him to express our concerns and iIn that case
we had, we talked about this somewhat technical
thing of i1ssuing a C of O for a market and he
indicated, 1 don’t know whether, I mean i1ts
germane to the case, | don’t know whether, but he
indicated that DCRA recognized that issue and was
trying to get people to actually issue
certificate of occupancy for uses that are within
the zoning code. 1 actually thought that after
that case what would happen was they would revoke
the C of O for a market and they would reissue it
for a grocery store.

MR. MOORE: Actually Mr. Schlater,

Members of the Board 1t’s no secret as to how 7-
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Eleven operates they’ve got thousands of stores
around the country 24 here in the District of
Columbia, all of that information is readily
available, we have placed into the record the
relevant facts as to how 7-Eleven operates I’m
prepared to present a witness to swear to the way
7-Eleven operates and on that basis and that
basis alone the Board is unable to make a
decision. This whole i1ssue 1Is not new to ANC 6-
A, they brought that Cluck-U Case four years ago
in June, since then there have been several other
cases which we have cited i1in our papers which the
Board has said the same thing that prepared food
shop does not make an institution a food
establishment, 1t that was the case BP would be a
fast-food establishment because they do largely
the same thing apart from gasoline that 7-Eleve
does. So there’s no need to go, to extend this
case for 60 days, the facts are clear, what a 7-
Eleven does its not McDonalds, 1t’s not Burger
King, 1t’s not Taco Bell, i1t’s a 7-Eleven just

the same way, that Giant Food, McGruders all
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operate except on a larger scale, then one more
point 1f this C of O 1s i1In danger then every C of
O of 7-Eleven 1In the city i1s In danger together
with the C of 0’s of every mom and pop on the
corners of the eight Wards of our City, there’s
no secret how they operate, the Zoning
Administrator made the right decision, delaying
this decision will not help anyone.

CHAIRPERSON SORG: Okay let’s hear from
DCRA on the postponement.

MR. SURABIAN: DCRA also 1s 1In opposition
to the request for the continuance, when you file
an appeal i1t needs to be predicated on the basis
that there i1s actually, that there’s an error
that you believe exists, granting a continuance
so that the ANC can do fact finding to actually
figure out whether or not there’s an error it
just doesn’t make sense. |If there’s an error
then there i1s one and we can talk about 1t today.

IT they don’t know if there’s an error, that
seems to be what they’re saying and 1 would

object to any continuance.
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CHAIRPERSON SORG: Okay thank you.

MR. SCHLATER: 1 think the only question
i1s whether the Appellant was actively thwarted in
obtaining information and that’s what 1 was
trying to get to.

MR. SURABIAN: That’s absolutely the, you
know the purpose of FOYA is to allow people to
get access to the documents and creates an
orderly way to do that and allows the government
to certify that you’ve been given those records.

Now in terms of obtaining buildings permits and
plans you don’t even actually have to go through
FOYA, you can, but you don’t have to, you can
just come to the office and 1t’s available.
Further more, you know, since Mr. Ronneberg has
voiced his complaints to the Zoning
Administrator, he’s met with him, the
investigation has been done. The results of that
were communicated to Mr. Ronneberg and that
hasn”t even been the end. Mr. LeGrant has met
with representatives of 7-Eleven received

information from them. So DCRA is doing its part
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on the enforcement end and you know in addition
if Mr. LeGrant believed that there was an area Iin
the C of O 1t”’s again his authority to revoke it
on the basis that i1t was issued In error he
hasn”t done that because he doesn’t believe 1t is
an error. There needs to be some certainty to
the process here that if you file an appeal and
your putting a C of O In question you need to
actually have a basis to believe why 1t’s wrongly
iIssued.

CHAIRPERSON SORG: Okay thank you, let’s
here from Board Members i1f there’s any opinions
on the continuance.

MR. SCHLATER: Madam Chair absent any
evidence that the Appellant was denied
information that they requested, | don’t think 1
would support a continuance at this time; 1°m
prepared to move forward.

CHAIRPERSON SORG: Okay thank you Mr.
Schlater.

MR. HINKLE: Yeah Madam Chair I°m in

agreement with that.
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CHAIRPERSON SORG: Okay so that being
said 1 also agree that based on the comments that
have been made so far 1 don’t see that the
Appellant was actively thwarted in accessing the
documents that the Zoning Administrator would
have used to make his determination on the
issuance of the C of O so 1 think we will go
forward today with whatever testimony or
presentation you’re prepared to give.

MR. RONNEBERG: Okay 1’11 do my best to
try. 1°d also like to bring up another related
issue. Mr. Moore mentioned that he was going to
bring a witness to the Board we have had no
notice of that, | just received the prehearing
statement from 7-Eleven last night and 1°m caught
off guard by the fact that witnesses are being
proffered.

CHAIRPERSON SORG: 1 don’t believe that it
is under our rules that witnesses are required to
be proffered iIn advance of the hearing date.

MR. SURABIAN: That’s correct Madam

Chair.
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MR. RONNEBERG: It is very prejudicial
though.

CHAIRPERSON SORG: Unfortunately or
fortunately that’s how our Board operates. What
we can say i1s from the statements that you have
submitted our understanding of the issue iIs that
you’re bringing in your case just to talk to you
about what we might see to be a relevant
testimony that you might have given. We’re
looking at the contention that the C of O for the
market was issued in error and also possibly that
the fast food use i1s not clearly subordinate to
another use. 1 don’t see why there should be a
reason that you’re unable to testify to those
things today.

MR. RONNEBERG: Can 1 ask for a little
bit more direction. 1 thought the second one was
outside of what I was permitted so that would be
fine. So i1t’s really to the question of what is
clearly subordinate mean as opposed to accessory
is that what you’re allowing?

CHAIRPERSON SORG: Sure, but not based on
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the operation subsequent to the opening of the
store.

MR. RONNEBERG: 1 understand, okay so
this 1s really a case about two issues. One 1iIs
case of 7-Eleven which i1s fast food change which
has really altered i1ts business model In the last
few years and moved into the fast food business
to the point where new stores have non-accessory
fast food establishment kind of uses. 1t’s also
a story about a government agency which erred so
badly i1t issued a C of O for a use which 1s not
listed in the zoning regulations. So really what
we want to address today are two issues, one 1S
really a narrow issue about whether the zoning
administrator properly followed the regulations
when i1t issued a Certificate of Occupancy for a
market for a 7-Eleven at 801 8" Street, and for
which was erred in two respects that i1t’s not
listed 1n the zoning regulations. Also we
believe the zoning administer erred because he
didn’t consider the distinction between

subordinate and clearly subordinate which we’ll
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address. So the basis of this case i1s fairly
simple 1t 1 think that the fact that every one
agrees upon as far as what the law says is that a
grocery store i1s permitted to have an accessory
use as a fast food establishment, a fast food
establishment can be an accessory use of a
grocery store, we agreed with that and that
number has been previously set to 15% of use. In
the definition for accessory use i1t says
incidental or subordinate, but when 1t comes to
fast food 1t’s a little different, 1t says that
that use has to be clearly subordinate, so
there’s a distinction there between what i1s a
clearly subordinate use and what a subordinate
use Is. So a market use which was on the
certificate of occupancy i1s not listed in the
zoning regulations. The zoning regulations are
title 12 the D.C. Municipal Regulations and they
make 1t very clear that any permitted use must be
listed as a permitted use in these regulations in
other words non-listed uses are not permitted.

The i1nterpretation or application section the
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general chapter Section 101.5 i1t states no
buirlding structure or premises shall be used
except 1n conformity with this title. In chapter
7 the chapter which regulates commercial zones,
(Subsection 700.4) states no building or premise
shall be use except for one or more of the uses
listed in 701 through 711. The word market does
not appear In Section 701 through 711 thus market
IS not a permitted use for this site. In defense
DCRA cites provision overlay as authority for
issuing C of 0’s for any use that really 1s not
listed 1n the zoning regulations contrary to
DCRAs argument this paragraph does not permit any
retail use and iInterpreting that way ignores the
intent of 700.4 to require permitting listed
uses. What is meant in subparagraph in
(INAUDIBLE) overlay is that a listed use similar
to those In paragraphs 1 through 10 would be
permitted and those are things like single i1tem
sales like fabric store, candy store, things like
that are i1n the other subparagraphs. Nothing

about grocery store, convenience store, anything
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like that so this 1s not a loop hole which
permits to get out of having listed uses. In
DCRAs argument fell because they attempted to
derive the use from the building codes which is
title 12 from DCMR, title 12 i1s not the zoning
code and is not found in title 11, that’s DCRAs
cited definition for a market use is not iIn
conformity with this title and i1s therefore erred
when they i1ssued a C of O for a market.
Accordingly on this basis alone this C of O
should be revoked. So now 1’1l address the other
issue, of the fast food establishment, he
succeeds the threshold for, the 15% threshold and
cannot be considered clearly subordinate. The
zoning regulations permit a grocery store to also
have an accessory fast food establishment used
only when the fast foot establishment use is
clearly subordinate to the grocery store use.

The BZA has previously defined this to mean a
subordinate use cannot exceed 15% of the total
use but has not defined what a clearly

subordinate use is. There’s many ways of
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defining how that’s done when 1t’s through
percentage of floor area and that’s been done iIn
certain cases. Another way of doing i1t 1is
percentage of dollar value of sales, another way
of doing 1t is percentage of i1tems sold, and so 1
think that when you talk about what’s clearly
subordinate 1 don’t think the Appellant gets the
right to chose which definition gets them over
the 15% threshold they have to chose the
definition which 1s the strictest and iIn this
case the strictest would be the percentage of
number of i1tems sold, and that also is a good
standard for this case because i1s, what we’re
concerned i1s the trash that’s generated from a
fast food use. Now the amount of trash is not
going to vary based on the percentage of dollar
value of sales. |If the establishment not
necessarily this one cuts the price of fast food
items 1n half well the percentage value of sales
has declined but the amount of trash that
accumulates 1n the neighborhood streets is the

same. So we think that i1s the measure by which
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clearly subordinate use should be and 1t 1s that
measure which we believe the DCRA erred in
issuing this certificate of occupancy. The other
thing 1 would like to bring up not about how this
particular facility operates but DCRA iIn many
ways | think talked about how they thought of
this case in their brief, for example they said
in this case food i1s not cooked on site but
cooking 1s not the standard which distinguishes
fast food from prepared food. DCRA has made it
very clear that, the regs make i1t very clear that
the distinguishing factor between prepared food
and fast food is whether 1t’s heated by a
microwave or toaster. 7-Eleven and all of their
stores use this thing called a turbo-chef oven
which 1s 200 pounds which does not meet the
definition of fast food or toaster. This goes to
show that was evidence that was known at the time
and DCRA i1n their brief mischaracterizes | think
that, and the brief of 7-Eleven that this is not
a toaster or a microwave and therefore items

which are heated iIn i1t are fast food i1tems and
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that means that that i1s a fast food establishment
use. The fast food establishment use goes beyond
what gets heated in the microwave and 1 think I
can i1llustrate this through a couple of examples.
Sorry going back to the issue of cooking when
the rule making at the Cluck-U case there was a
rulemaking which redefined a fast food
establishment and the i1ssue of cooking was raised
as a means of distinguishing 1t. But In the OPs
supplemental report from May 27, 2007, said
through consultation with OHE the term cook was
removed, food in prepared food shops is not
heated except with a microwave or toaster all
other establishments fall iInto the restaurant or
fast food categories. So you can see that
cooking 1s no basis to determine whether
something i1s a fast food restaurant or not, It’s
really whether i1t’s heated by microwave or
toaster and a turbo chef oven, heating lamps and
a hot dog roller don’t fit those definitions.
The other thing, the thing that we tried to

distinguish i1n our brief iIs you take i1t back a
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step clearly i1t’s a grocery store, they sales
things like cereals, they sale things like milk
and how 1s that used, well mild you generally
take home and you put it in the refrigerator and
you consume 1t over several people or you consume
it over several days. Cereal the same thing i1t’s
not meant for immediate consumption. 1 think
this i1s really what distinguishes what 1s a fast
food i1tem or what i1Is a grocery store item and a
non-grocery store item. What i1s meant for
immediate consumption, certain things are not
meant for immediate consumption, if I go to a
grocery store for example and 1°m going up and
down the isles of the grocery store and I get a
six-pack of Coke that’s at room temperature
that”s not meant for immediate consumption,
that’s meant to be taken home put in the
refrigerator and drunk later, or a two liter
bottle that’s warm. But if I go to 7-Eleven 1 can
go to refrigerator, go in the refrigerator check
out a single can of Coke that’s chilled and

that’s something that’s meant for immediate
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consumption. So I think this 1s the distinction
about what i1s a fast food i1tem and not a fast
food 1tem, what the distinction iIs what’s a
grocery item and what’s a non-grocery item and
that’s whether 1t’s food for immediate
consumption. Now whether food for immediate
consumption is a prepared food or a fast food is
distinguished by whether 1t’s heated by means of
a microwave or a toaster. So everything that’s
meant for a 1mmediate consumption in the 7-Eleven
iIs a fast food i1tem, because some of the fast
food 1tems have been cooked, or excuse me have
been heated by means other than microwave or
toaster. This might seem unusual at first but
that’s the only clear way to read the zoning
regulations. For example Is sometimes the same
item can be classified i1n different uses based on
other circumstances, now iIf I owned a pizza
parlor for example and I have a system where |
serve pizza on non-disposable tableware and
customers pay for food and drink before they

consume 1t, | have a restaurant use. Now i1f 1
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take that pizza and | take the associated
beverages and | walk outside with them, that’s
fast food use, 1t’s the same i1tems but depending
on other circumstances i1ts different uses. Now
you can also consider two different shops that
sells sandwiches, one sells cold sandwiches and
they also sell chips, fountain drinks and
brownies for dessert, and while the other shop
sells hot sandwiches that are cooked in an oven
much like Quizno’s well now an oven isn’t a
toaster and 1t’s not a microwave, sO in the
Quiznos 1t’s a fast food establishment, but iIn
one case the Quiznos would be a fast food shop
and the other case because nothing i1Is heated by
means other than microwave or toaster i1It’s a
prepared food shop. This iIs how we distinguish
them. So 1 think on these basis, first of all
the narrow argument about whether DCRA erred
because of permitting a market, 1 think we made
that case it has to be a listed use iIn the zoning
reg. The market is not a listed use in the

zoning regulations, 1t’s a listed use In the
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building codes which is not part of the zoning
regulations and the BZA does not have
jurisdiction over. On that basis alone the
certificate of occupancy should be revoked and
the other issues which we bring up and which we
believe the zoning administrator erred is they
did not take i1In account what i1s the meaning and
what 1s the difference between clearly
subordinate and subordinate and this issue of
what defines, what sorts of i1tems constitute fast
food i1tems. When 1| read the inspection report
and reading the brief at DCRA and reading the
report of 7-Eleven it’s very clear that the only
thing that they would consider would be fast food
items i1s things which are heated and they don’t
consider the other things and again i1t’s the
standard of what’s available for immediate
consumption. So to sum up, the 7-Eleven that’s
opened up on H Street despite what Mr. Moore said
iIs not the 7-Eleven that people traditionally
know. 7-Eleven has seen a decline in its tobacco

sales and in order to compensate has really
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focused on the sale of fast food. |If you look at
the pictures that we provided in our brief
there’s a counter and there’s all kinds of 1In
store advertisements, advertising these items.
There’s also a large national marketing campaign
going on right now 1f you see our last exhibit
two slices of pizza for 2.22. This 1s what 7-
Elelve 1s marketing, they’re not marketing their
grocery store use they’re marketing their fast
food 1tems. So to think that there’s a national
marketing campaign for something that’s just a
small fraction of the total business 1 think kind
of strains the credibility of what a reasonable
person would consider. So to wrap up all these
fast food i1tems you can find on the website, you
can find on the iInternet how 7-Eleven has greatly
changed their business, all this is public
accessible information and 1 believe, 1T DCRA
made this basis on the basis of previous 7-
Elevens that have opened up In the city that in
itself 1s an error. So In conclusion | appreciate

the Boards courtesy for hearing these arguments
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and 1 did do the best I could to respect the
direction of the Board.

CHAIRPERSON SORG: Thank you, and you
did, thank you. You mentioned that you had
witnesses that you wish to call, now would be the
time to do that 1f you wish to do so.

MR. RONNEBERG: | believe that the
witnesses would speak to the operation of the 7-
Eleven after it opened so that would not follow
the ground rules that was set for us.

CHAIRPERSON SORG: Good choice thank you,
we”’ll now go to see i1f Board Members have
questions for the Appellant at this time.

MR. SCHLATER: Mr. Ronneberg I find, 1
think the crux of this case is whether or not,
well there’s two issues before us, there’s one
whether the C of O for a market was issued
properly and I actually think you make a
persuasive case that the zoning regulations state
that you should list a permitted use under the
zoning regulations, however that doesn’t mean

that another C of O couldn’t then be i1ssued for a
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grocery i1mmediately thereafter which based on
the evidence before us so far, you know the
definition of a grocery is pretty broad. 1 think
what 1 want to get to specifically is this 15%
threshold, where in the zoning regulations, what
are you pointing to that says there’s this 15%
threshold.

MR. RONNEBERG: That’s in the case law, I
believe that came about in the Reed-Cook case
based on alcohol sales at a Harris Teeter at the
Citadel and that has been subsequently used as
the standard which distinguishes an accessory use
from a non-accessory use.

MR. SCHLATER: Okay thank you. 1 don’t
think 1 have any further questions.

CHAIRPERSON SORG: Okay thank you, any
questions from DCRA?

MR. SURABIAN: Just a few I think. 1
just want to make a few points clear Mr.
Ronneberg. So you don’t dispute that 7-Eleven
can sell hot food i1tems at the store is that

right?
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MR. RONNEBERG: They sell hot food i1tems
if the fast food use i1s under the 15% threshold
yes.

MR. SURABIAN: Do you have any
information as to what percentage of the floor
area of the store i1s dedicated to the sale of
1’11 use your term fast food?

MR. RONNEBERG: I was trying to determine
that, by taking pictures and | was basically
asked nicely to leave | can tell you that from
this DCRA inspection report that 1 FOIA they
claim that less than 5% i1s devoted to hot sales
but there was things that were left out there’s
whole refrigerators for Gatorade, for Cokes, hot
coffee, Slurpee machines, things like this, food
that was meant for immediate consumption was most
certainly not included in that percentage of
floor area.

MR. SURABIAN: Are you familiar with the
prior BZA case which is cited in DCRAs brief the
application of CY Young?

MR. RONNEBERG: Yes I°m familiar with
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that.

MR. SURABIAN: And do you know In that
case the Board said as part of the grocery use
they could sell cooked hot dogs and hot tea and
coffee and sandwiches?

MR. RONNEBERG: Yes I’m familiar with
that case, | think the essence of that case was
not how 1t was presented in DCRAs brief the
essence of that case was this gentleman had a
grocery store in a residential area so as non-
conforming, so the essential question In that
case was are accessory uses permitted as a matter
of right i1f the primary use i1Is nonconforming and
DCRA basically said, or excuse me the Board of
Zoning Adjustment said yes even if the primary
use Is non-conforming accessory uses are
permitted as a matter of right, meaning accessory
uses under 15% are permitted as a matter of
right.

MR. SURABIAN: Are you aware that the
Board permitted the use of a hot dog roller

machine?

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

96

MR. RONNEBERG: Sure 1 think the Board
did that i1n error and this is the reason.
Because the hot dog roller it was never put to
the test of the definition in the regulations.
The 1dea that a hot dog roller was a prepared for
use came from the original application and I can
show, 1 have the documents for this, it went to
the Office of Planning. The Office of Planning
wrote an entire report about this but not once
did they ask the question of what 1s this
accessory use, Is it a fast food use iIs It a
prepared food use. It really wasn’t germane to
the case because the essential question of that
case was whether a non-conforming primary use
allowed accessory uses as a matter of right so i1t
wasn’t germane, If you read the transcripts of
the case and 1T you read the order no where was
this discussed. In essence it’s an
inconsequential error because 1T 1t was
considered a prepared food use or i1t was
considered accessory use they both would have

been under the 15% threshold and they both would
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have been permitted. It was such a minor point
in that case that i1t didn’t matter so that’s the
Issue.

MR. SURABIAN: Are you familiar with the
other Board case the application of Rock Creek
Market?

MR. RONNEBERG: Less familiar but I do
have some of the documentation yes.

MR. SURABIAN: Do you also think the
Board erred in that case?

MR. RONNEBERG: I think 1f 1 recall
correctly 1 think a lot of that case, 1t was
another case where the Board basically said, hey
we already told you how this works 1f someone
submits and accessory uses are permitted as a
matter of right even if the primary use Is non-
conforming and 1 got the impression from that
order why do you keep bringing this before the
Board.

MR. SURABIAN: Are you familiar in that
case that the Board referenced that they were

going to be selling grilled Panini’s do you
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believe that was error as well?

MR. RONNEBERG: In the same way that the
other one was, the Board never considered how
food was heated, what category this was because
they were really focused on whether accessory
uses were permitted as a matter of right when the
primary use was non-conforming. That was the
essential i1ssue before 1In both of those cases and
the Board found i1n both of those cases that was
their decision and we fully buy that and we’re
arguing our case based on those decisions. The
issue of the Panini Grill and the i1ssue of the
hot dog roller were very, very minor details In
that case for which no discussion iIn the record
was really about what kind of uses those were.

MR. SURABIAN: Okay but do you dispute
that they can use a hot dog roller at all?

MR. RONNEBERG: No I don’t.

MR. SURABIAN: So why was the Board in
error?

MR. RONNEBERG: |If you’re saying, well 1t

depends | guess what we’re saying because iIn one
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of them the Board said a hot dog roller would be
part of prepared food and 1 believe that was an
error because 1t was never put against the test
of 1s that a toaster or a microwave. But the
larger issue i1s the Board was not In error
because the Board was correct in stating that
fast food use 1s permitted In a grocery store as
long as 1t’s under the 15% threshold, we fully
agree with that.

MR. SURABIAN: Okay so then if you think
that 7-Eleven at least to some extent can sell
fast food why do you believe then that the zoning
administrator was in error in allowing 7-Eleven
to open by giving them a C of 0?

MR. RONNEBERG: Because they exceed the
threshold.

MR. SURAGIAN: But that’s been done, you
argued that’s done after the fact though.

MR. RONNEBERG: No 1 believe they used
the wrong standard, 1t you look In the inspection
report they used floor area as a basis for

determining use and we do not believe that floor
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area 1s the proper means of determining use
because 1t i1s not whether 1t’s a subordinate use
it’s whether 1t’s a clearly subordinate use and
there’s three ways of measuring use and that is

the most favorable one 1 believe to the 7-Eleven.

MR. SURABIAN: How could the zoning
administrator have sales data for a store that
wasn’t open?

MR. RONNEBERG: They could have looked at
other stores, they did look at other stores, but
when they did that they limited 1t fast food
items, they limit 1t to what was considered hot
food 1tems 1t was not enumerated what those hot
food i1tems were but they missed a lot of the fast
food establishment use. 1It’s not clear when that
document was given to the zoning administrator.

MR. SURABIAN: With respect to the work
market 1s your objection just on the term?

MR. RONNEBERG: No i1t’s certain for
example 1T you have a grocery store the zoning

regs say that fast food uses are permitted as an
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accessory use In a grocery store, i1t doesn’t say
fast food uses are permitted as an accessory use
in a market, we don’t know what the restrictions
of a market are because i1t’s not in title 11 of
the zoning regulations.

MR. SURABIAN: You testified earlier that
you said that the 7-Eleven was clearly a grocery
store.

MR. RONNEBERG: It has a primary use as a
grocery store.

MR. SURABIAN: So 1f there was a C of O
for a grocery store you don’t think that 7-Eleven
would necessarily need to change the way they
operate?

MR. RONNEBERG: 7-Eleven needs two
certificates of occupancies one for a grocery
store and one for a fast food establishment. Or
it needs one that permits both of those uses.

MR. SURABIAN: Even 1f their fast food
sales are under 15%7?

MR. RONNEBERG: No.

MR. SURABIAN: No further questions.
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MR. MOORE: Mr. Ronneberg has just
admitted on the record that 7-Eleven i1s a grocery
store that ends this discussion right there; |
would move to dismiss this appeal on that basis
and that basis alone.

CHAIRPERSON SORG: 1 don’t actually think
that 1t renders this proceeding moot personally.

MR. SCHLATER: Madam Chair 1 think the
question is whether or not the fast food uses are
clearly subordinate to the grocery use and I’m
willing to hear more evidence on that.

CHAIRPERSON SORG: 1 agree, Mr. Moore do
you have questions for the Appellant? Does the
Board have any additional questions? Okay seeing
none then we will move to the testimony of DCRA.

MR. SURABIAN: Can 1 just have a minute
to confer with General Council?

CHAIRPERSON SORG: Sure.

MR. SURABIAN: DCRA 1s going to call as a
witness the Zoning Administrator, Matthew
LeGrant. Please state your name for the record.

MR. LEGRANT: Good afternoon 1°m Matthew
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LeGrant; I°m the Zoning Administrator at DCRA.

MR. SURABIAN: And can you summarize
you’re briefly your education and employment
history?

MR. LEGRANT: Sure, | have been Zoning
Administrator approximately three years with
working for the District of Columbia for a total
of 4.5 years prior to my appointment as an
administrator | was the Deputy Zoning
Administrator, prior to that 1 worked for several
different jurisdictions, approximately 18 years
of planning, city planning and zoning experience
in the city of Alexandria, the city of Berkley
other jurisdictions | have a Masters Degree 1In
City Planning from the University of California
at Berkley and a Bachelors of Science in City
Regional Planning from California Polytechnic
State University at San Luils Obispo.

MR. SURABIAN: And as a zoning
administrator do you apply and interpret the
zoning regulations related to grocery stores and

eating establishments?
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MR. LEGRANT: I do, as zoning
administrator in charge with the administration
interpretation and enforcement of the Title 11,
the Zoning Regulations for the District of
Columbia.

MR. SURABIAN: And is your office also
responsible for reviewing certificates of
occupancy?

MR. LEGRANT: We do, the primary function
of the office as zoning administrator at DCRA is
to review both applications for building permits
as well as certificates of occupancy,
subdivisions, home occupation permits for
compliance with the zoning regulations.

MR. SURABIAN: And your prior, in your 18
year work history have you done that same type of
work?

MR. LEGRANT: Yes, my involvement with
zoning ordinances in other jurisdictions 1iIs
intimately involved with iInterpretation
administration of those regulations and as many

of you may know at the City of Berkley 1 actually
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was the author of a revised zoning code for the
City of Berkley which was a revision of the
zoning regulations so 1°ve sort of lived and
breathed zoning throughout my career.

MR. SURABIAN: I”’m going to ask the Board
to certify Mr. LeGrant as an expert with the
respect to land use and zoning.

CHAIRPERSON SORG: 1 agree, 1 think we
have done that before, but if you could just
submit a resume for the record, we’ve been asking
for that. I’m willing to certify Mr. LeGrant as
an expert, okay, go ahead.

MR. SURABIAN: Mr. LeGrant are you
familiar with the 7-Eleven Store located at 801 H
Street?

MR. LEGRANT: I am.

MR. SURABIAN: 1°m going to show a
document this is marked “Exhibit A” in DCRA’s
brief. Are you familiar with that document?

MR. LEGRANT: I am.

MR. SURABIAN: And what is i1t?

MR. LEGRANT: Okay this is a certificate

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

106

of occupancy issued for 801 H Street, N.E., on
August 13, 2010, it’s certificate no. C01002994
and the description of the occupancy is 7-Eleven
Convenience Store.

MR. SURABIAN: And i1s this a certificate
that would be approved and i1ssued by your office?

MR. LEGRANT: Yes, my staff as | noted
earlier reviews applications for certificates of
occupancy to ensure that they’re consistent with
the zoning regulations and then this is what
occurred here as well.

MR. SURABIAN: And what zoning district
is the property in?

MR. LEGRANT: This is iIn, the base zone
iIs the C-2-B Zoning District and it’s in the H
Street Overlay or HS Overlay Zone.

MR. SURABIAN: And what is listed as the
description of the occupancy?

MR. LEGRANT: It states a 7-Eleven
Convenience Store.

MR. SURABIAN: And how would you

characterize the convenience store use?
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MR. LEGRANT: 1 would characterize a
convenience store as a type of grocery store it’s
very common not only here in the District of
Columbia but other jurisdictions to have stores
that sell items often they have smaller
quantities than a large grocery store but
nonetheless it’s still composed, the primary
items for sale 1t’s a retail sale of food i1tems
and other household good i1tems.

MR. SURABIAN: And i1s that use permitted
in the zone of this property?

MR. LEGRANT: Yes it 1s, as a type of
grocery store we have a category that is a food
or grocery store use and as such it is certainly
permitted not only In this zone but any C
prefaced or commercial district in the District.

MR. SURABIAN: So in your mind 1is
convenience store synonymous with grocery?

MR. LEGRANT: It 1is.

MR. SURABIAN: And does this C of O
permit 7-Eleven to operate as a fast food

establishment?
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MR. LEGRANT: No i1t does not.

MR. SURABIAN: 1Is a convenience store or
grocery store allowed to sell hot food?

MR. LEGRANT: 1 believe so the code, the
zoning code does not speak to the temperature of
the food being sold and the grocery stores
certainly as they exist today do sell a variety
of products and they can include i1tems that are
heated 1n my own personal experience as well as
my experience with reviewing applications that
grocery operations, convenience stores today do
include the sell of items that are heated above
room temperature.

MR. SURABIAN: Does, i1f a grocery or
convenience also sells food 1tems then how do you
distinguish 1t from an eating establishment?

MR. LEGRANT: Okay well, this is crucial,
an eating establishment of course in our zoning
regulations we have three types of eating
establishments, restaurants, fast food
establishments and prepared food shops, so to

determine whether something is an eating
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establishment we have to look at the overall
operation, is it primary engaged preparing food
for immediate consumption, does i1t have things
like a kitchen, does i1t have iIn some cases
seating, 1T there are retail i1tems for sale are
they very small accessory to that or if as in the
case here i1f the predominant floor use of the
space in terms of floor plan, revenues and i1tems
sold are retail items then 1 would not conclude
it as type of eating establishment.

MR. SURABIAN: So you articulated 1 guess
a number of different factors is that a fair
assessment that you look at several different
factors In sort of figuring out what the use 1Ss?

MR. LEGRANT: Yes, what we do in looking
at any application first with the building permit
and then subsequently with the certificate of
occupancy, Is what was the applicant represent as
the use, what does the supporting information in
that application In the case of a building permit
what 1s demonstrated on the plans. |If they are

at odds with one another we obviously would
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investigate that and question that further
because we would have to get to a point to
establish that the use that’s being requested in
the application i1s in fact the use that is
represented in the plans and the application
materitals. So we just don’t rely on what the
applicant will put in a box the use of this i1s X
iT they put down grocery store or convenience
store we get out that proposal to see i1f what in
fact the totality of the application what does it
represent, and i1f 1t Is at odds then we would not
be 1n a position to approve that application we’d
have to i1nvestigate i1t further.

MR. SURABIAN: So are you familiar with
the phrase, clearly subordinate in the definition
of fast food establishment?

MR. LEGRANT: Yes I am.

MR. SURABIAN: And how do you determine
1T one use 1s clearly subordinate?

MR. LEGRANT: Well as has been offered in
some of the other testimony here today we look at

different factors, we have to look at what the
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floor plan i1llustrates and what percentage of an
area of a floor plan is allocated, so i1f you have
a use that i1s subordinate or clearly subordinate
to another use then what percentage of that lets
say subordinate use iIs to the primary use. We
also have i1If there was an eating establishment
case because we have an eating establishment
questionnaire that helps us distinguish between
the types of eating establishments whether it’s a
restaurant, fast food or prepared food shop, iIn
this case there was not a eating establishment
questionnaire reviewed and approved by zoning
because we did not feel i1t was the level of an
eating establishment. Nonetheless we can look at
information to seek out what i1s the projected or
intended percentage of sales and we can certainly
I have and asked iIn other cases and we look at
what facilities maybe short on the floor plan
whether i1t i1s a kitchen, whether there’s again as
I mentioned seating. 1It’s a whole picture that
has to be examined, 1T there are multiple uses iIn

a particular lease space to distinguish what is
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the primary use from a subordinate or clearly
subordinate use.

MR. SURABIAN: And do you know 1f this 7-
Eleven has a kitchen or seating?

MR. LEGRANT: Well neither the floor plan
that my staff reviewed nor when I did my site
visit to the premises did | see any kitchens or
tables or chairs that constitute seating for
customers.

MR. SURABIAN: Did you ever receive a
complaint from Mr. Ronneberg?

MR. LEGRANT: Yes.

MR. SURABIAN: And has your office
followed up on that?

MR. LEGRANT: Absolutely when Mr.
Ronneberg made his complaint we did follow up, 1
met with him on September 20", we also, prior to
that we did, DCRA did conduct an investigation to
speak to his concern that in fact his assertion
that the 7-Eleven was operating as a fast food
establishment and this obviously was after the

store opened but the conclusion of that

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



[

10

11

12

13

14

15

16

17

18

19

20

21

22

113

investigation was that i1t was not and when 1 met
with him on September 20", we discussed that.

MR. SURABIAN: Okay, 1 don’t have any
further questions.

CHAIRPERSON SORG: Okay thank you. Any
Board questions?

MR. SCHLATER: Mr. LeGrant 1 just want to
ask you specifically to this i1ssue the clearly
subordinate, when you’re trying to make an
evaluation whether this i1s a fast food
establishment and whether those fast food uses
are clearly subordinate to a grocery use, what
are the metrics that you’re using.

MR. LEGRANT: Well as subordinate has
been testified there i1s a standard for accessory
use that the Board iIn previous cases has looked
at and try to say okay we have a primary use here
and then there’s an accessory use and how do we
distinguish that, so the 15% standard has been
arrived upon it’s not In the code but I1t’s
something that has been rendered by this Board.

The 15% has been applied to situations like, or
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to criteria such as floor area and percentage of
sales 1s an attempt to try to sort that out. We
don’t have a clear metric for clearly subordinate
so what I have to look at i1s the totality of an
operation, what are the components of the use,
does a particular use have a and all 1 can go on
as | noted earlier what’s happening with the
floor area, what’s happening with the equipment
there. |IT there’s equipment there that supports
another use other than the primary use how 1is
that equipment situated i1n that operation. We
ultimately though it may be after the fact and
maybe an enforcement matter look at sales data.
We can also look at the amount of items sold in
the store, the amount of inventory and 1Tt there
IS support spaces, many uses have support spaces
in terms of storage rooms, back rooms that may
support the operations what are those particular
support activities. In the end 1t’s a judgment
call as to whether a component of a use or a
subordinate use is in fact subordinate and 1°m

pretty comfortable with what information that my
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office seeks out to help get to that conclusion
as to what constitutes a clearly subordinate use.

MR. SCHLATER: Okay thank you, no further
questions.

CHAIRPERSON SORG: 1°d like to ask one
follow up question. So when you were looking at
the data to look at the subordinate use
possibility here, you mentioned that you had
floor plans that you looked at and equipment I
guess i1n those floor plans. Did you also have
sales data at the time that you were looking?

MR. LEGRANT: No not in this particular
case, the information that there’s two phases,
there 1s a building permit stage which the
building plan was examined and then that building
permit was issued that construction was allowed
to go ahead and then prior, then the next step
was a certificate of occupancy and a certificate
of occupancy again made the representation of the

convenience store use, we did not have sales
data at that time as you maybe aware in the

record after the fact we asked for and received
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the sales data information from 7-Eleven.

CHAIRPERSON SORG: Okay, thank you.

MR. SCHLATER: Madam Chair one other
thing 1 just wanted to circle back on iIs the
actual use that’s listed on the certificate of
occupancy, why did DCRA choose to use market as
the listed use as opposed to grocery, and do you
think that might have been done iIn error?

MR. LEGRANT: Well as DCRA noted iIn our
brief first of all 1t’s 1mportant for the Board
and everyone to understand that the certificate
of occupancy when they are issued 1s the District
Statement of your compliance with the building,
not only the zoning code but the building code as
well. The categories that we have and i1t’s kind
of a limitation frankly of our computer system.
It has a drop down menu, the drop down menu 1is
composed of primarily building code terms and the
word market is a building code term. Now also we
have a description of the occupancy at the top
and 1 look at this as well, the use is listed,

its on the certificate of occupancy as a
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convenient store so In retrospect could the
approved use be listed differently than a market,
it could be, 1t would be an administrative
process to correct that 1t the Board so found and
directed DCRA could certainly fix this with a
reissuance of the certificate and take out the
word market which would get i1t out of the
building code category to a zoning term.

MR. SURABIAN: 1711 just interject
quickly 1 don’t believe In the building code that
there i1s actually a grocery store term and so the
market that’s there at least 1n my information 1is
correct that’s because different, in regulating
what construction requirements are applicable to
different types of retail.

MR. SCHLATER: Mr. Surabian is that
consistent with Section, for zoning purposes is
the certificate of occupancy consistent with
Section 3203.8, does it describe a use
classification established in Title 11?7 The C of
0.

MR. SURABIAN: Well 1’11 let the Zoning
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Administrator to testify to that.

MR. SCHLATER: 1 think sounds like an
administrative issue and we’re not trying to play
gotcha here. 1 just think to be consistent with
the zoning regs that we have iIn place for the
issuance of a certificate of occupancy you want
the use to be listed as a use classification
established i1n Title 11.

MR. SURABIAN: 1 appreciate that, 1t the
C of O was to be reissued 1t would probably say
grocery store in the description of occupancy
section that language market would probably
remain there because the respective building code
is..

MR. SCHLATER: 1t just seems like maybe
there should be two boxes, one related to the
buirlding codes and one related to the zoning
classification. | recognize the administrative
hassle with that, but I think i1t would be
clearer.

CHAIRPERSON SORG: Are there any further

questions from the Board? Okay any questions
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from the Appellant for DCRA?

MR. RONNEBERG: Yes there are, i1f the
Board members have addressed all of our questions
related to the use classification whether they
are in Title 11 or Title 12, so we will just, we
won’t re-ask those questions. We’ll ask Mr.
LeGrant does the zoning regulations permit a
grocery store to have an accessory use for a fast
food establishment.

MR. LEGRANT: 1 wouldn’t put i1t that way.

I would say that a grocery store is permitted to

sell food, i1s permitted to sell food as | noted
earlier that i1s maybe heated, could those i1tems
be of a type of food that we might think of fast
food, perhaps, you have a definition of fast food
establishment, we don’t have a definition of fast
food. So i1n response we could have a grocery
store that sells heated i1tems including items
that In this case that 7-Eleven sells.

MR. RONNEBERG: 1In heated items you mean
items that are intended for immediate

consumption?
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MR. LEGRANT: Yes.

MR. RONNEBERG: Okay, so I just want to
reiterate and just ask where In Section 199 for
fast food establishment the first part lay out
the criteria of the building and the last part
reads a proposed or existing establishment
meeting this definition shall not be deemed to
constitute any other use permitted under the
authority of these regulations except at a
restaurant, grocery store, movie theater, or any
other use providing carry out service that 1is
clearly subordinate to 1t’s principle use shall
not be deemed a fast food establishment, and 1
guess my question is, 1If a grocery store 1iIs
permitted to have any amount of fast food use why
would the definition say that i1t has to be
clearly subordinate which seems to mean more
strict iIn accessory.

MR. LEGRANT: Well 1 agree that the
definition of fast food establishment seeks to
call out that certain other uses that you’ve

listed. |IT those sells of those types of i1tems
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are clearly subordinate 1t’s not to be deemed as
a fast food establishment but that i1s a
definition of a subset of an eating establishment
that that analysis i1s supposed to be done
through. So the starting point that 1 look at 1is
well i1s an eating establishment based on what I
mentioned earlier about the different criteria
and whether how the floor plan arranged, is there
a kitchen, are there tables and chairs, and 1f
iIt’s not an eating establishment | don’t need to
look to that definition. But, you’re right it
must be clearly subordinate to the primary use.

MR. RONNEBERG: Does the definitions of a
restaurant, fast food establishment or prepared
food shop require that a kitchen be present?

MR. LEGRANT: A definition of a
restaurant has to have cooking facilities. The
other categories of eating establishments presume
cooking facilities just by the nature of their
uses but generally In my experience not only with
the District but with other jurisdictions is you

have typically and usually you have a kitchen for
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your food preparation in the eating establishment
use.

MR. RONNEBERG: No when a establishment
applies as a restaurant there’re given a
questionnaire to determine and they ask questions
what percentage, 1 believe they ask what
percentage of the items are meant for carryout.
Is there any equivalent, I mean this is one way
of getting to percentage of use before an
establishment opens, 1s there any equivalent
questionnaire that you give a convenience store
to ask what percentage of sales are expected to
be fast food items, what is the basis for your
answer, i1s 1t similar, i1s there any kind of
questionnaire like that for convenience stores to
determine 1f they have an accessory, non-
accessory fast food use?

MR. LEGRANT: No there is not and we look
at when there’s any establishment selling food we
have to look at case by case and we have In some
instances asked for the applicant of a grocery

store, convenience store to fill out (INAUDIBLE),
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we ask just to make a representation in a letter
or separately information that helped us make a
decision, i1t depends on the nature of that
particular operation but presently we do not have
a separate convenience store questionnaire.

MR. RONNEBERG: So i1n certain
circumstances a convenience store would be asked
to fill out an eating establishment questionnaire
but that was not done i1n this case.

MR. LEGRANT: There’s not an eating
establishment questionnaire that was reviewed or
approved by my office.

MR. RONNEBERG: Okay, also what i1s the
definition of an accessory use iIn the zoning
regs?

MR. LEGRANT: [It’s a use that if my
memory serves me 1t’s a use that customarily its
incidental customarily associated as subordinate
to the primary use.

MR. RONNEBERG: I have the, 1t’s very
close; 1t’s something that’s customarily

incidental or subordinate.
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MR. LEGRANT: Yes.

MR. RONNEBERG: You agree with that
characterization, so what, would you agree that a
clearly subordinate standard 1s a stricter
standard than just a subordinate use?

MR. LEGRANT: I think in the context of
that wording | surmise is the Zoning Commission
iIs trying to do is to distinguish a certain set
of other uses from not being caught up as a fast
food establishment and 1 looked at the clearly
subordinate as a sort of amplifying, the
distinction, this use has to be subordinate, 1
don’t look at it like subordinates 15% and
clearly subordinate’s 10% I just have not looked
at 1t in that type of analysis.

MR. RONNEBERG: Do you agree that there’s
multiple ways of measuring percentage of use?

MR. LEGRANT: Yes.

MR. RONNEBERG: And what are, do you
agree that the three legitimate are percentage of
floor area, percentage of dollar value of sales,

and percentage of i1tems sold?
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MR. LEGRANT: Right again in the context
of what that use, what i1s the primary use and
what i1s the subordinate use and looking at the
whole thing as a package.

MR. RONNEBERG: Could you see a
circumstance where 1f you measured floor area
you’d have 10% use and if you measured dollar
values of sales you’d have a 15% use and 1Tt you
measured percentage of items sold you’d have a
25% use 1s that possible?

MR. LEGRANT: That’s possible.

MR. RONNEBERG: So which percentage would
you use?

MR. LEGRANT: I would not rely on only
one percentage, | would look at the whole
operation together, i1In other cases we’ve had
situations where people have a certain floor plan
but maybe the floor plan Is bumped up or exceeds
15% but then the sales of that i1s much smaller
than 15% standard so 1 sort of have to look at it
holistically.

MR. RONNEBERG: Okay, so you would, would
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you agree that H Street Overlay is a bit unusual
that 1s requires fast food establishments, excuse
me because we’re talking about a C-2-B zone which
normally permits fast food establishments as a
matter of right, but the H Street Overlay
requires a special exception iIn all cases.

MR. LEGRANT: I think that’s correct.

MR. RONNEBERG: So now when you measure
percentage of floor area because when I, I°m
curious, the inspection report | have said 5% but
if 1 go into the 7-Eleven and | send the
photograph in one of the exhibits the entire
counter looks like i1t’s full of pizzas and
there’s pizza boxes In the back and there’s
Slurpee machines, there’s hot coffee machines.
When 1 go into the 7-Eleven and look at what
percentage of the floor area i1s i1tems for
immediate consumption I would say i1t would be a
minimum of 30 to 40% so I°m curious how you
arrived at a 5% figure?

MR. LEGRANT: Well the floor plan shows
the layout of the different cabinets and

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

127

machines. In this case those hot cabinets or hot
boxes as you call them that have the hot dog and
the toquito rollers and the pizza in them I
believe based on both my review of the
percentages submitted by 7-Eleven the floor plans
and my site inspection does fall within the 5 to
10% range, 1 did not include the Slurpee machines
in that, and 1 think when you walk into 7-Eleven
it sort of dominates your first impression of
that establishment because 1t’s right there near
the register, i1t’s very visible, 1 think i1ts part
of their, clearly their marketing, nonetheless
when you look at the rest of the establishment
there’s the retail goods displays and all the
corridors 1 did not include the walking areas
that was my analysis of looking at the floor area
breakdown.

MR. RONNEBERG: Okay, why aren”’t Slurpees
included 1In this percentage?

MR. LEGRANT: I guess I°ve not considered
a Slurpee machine as an aspect of a fast food or

a prepared food i1tem.
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MR. RONNEBERG: But you would agree that
a Slurpee i1s not something that you typically
find In the aisle of the grocery store, a
prepared already made cold item ready for
immediate consumption i1s not typically at a
grocery store.

MR. LEGRANT: Well right it’s a self
service i1tem.

MR. RONNEBERG: How about things like
single cans of chilled soda were those i1ncluded
in the calculations?

MR. LEGRANT: No.

MR. RONNEBERG: I think this explains
some of the discrepancy about why ANC 6-A sees a
much larger number.

CHAIRPERSON SORG: 1 think we want to
think with questions okay.

MR. RONNEBERG: 1 appreciate that, when
you made this determination did you, was it
somewhat based on what uses you see at other
stores?

MR. SURABIAN: Objection, | just want to
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know which determination we’re talking about.

MR. RONNEBERG: 1 thought i1t was a
grocery store.

MR. SURABIAN: When, when did he make
that determination?

MR. RONNEBERG: When the determination
that led to the decision for a certificate of
occupancy that there was a market use, was this
space partly on analogy with other stores?

MR. LEGRANT: Well we, we look at
applications on a case by case basis. My staff
did not look at the aspects of other stores in
making this decision.

MR. RONNEBERG: Okay, was DCRA aware that
7-Eleven has greatly changed i1ts business model
in the last two years and that new stores would
not be similar In percentage of floor area
devoted to fast food items as old stores?

MR. LEGRANT: I was not aware until after
this case started of that information no.

MR. RONNEBERG: Have you personally seen

7-Eleven’s adds for two slices of pizza for 2.22
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or 2 taquitos for 2.22 or?

MR. LEGRANT: [Is that like a television
advertisement or..

MR. RONNEBERG: I don’t personally watch
television but 1°ve seen it on a lot of bus stops
and the metro.

MR. LEGRANT: I think I°’ve seen the signs
truthfully 1 don’t think the channels 1 watch
also do not have that add campaign.

MR. RONNEBERG: Have you seen any ads for
7-Eleven for their sales of milk, for orange
juice, for cereal?

MR. LEGRANT: I do not recall other 7-
Eleven ads for other items generally | recall
seeing the ads for the pizza slices after this
case started but I’m not aware overall of 7-
Eleven’s advertising.

MR. RONNEBERG: Did you review the 7-
Eleven website?

MR. LEGRANT: No.

MR. RONNEBERG: We’re finished with our

questioning, thank you for your indulgence.
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CHAIRPERSON SORG: Thank you, Mr. Moore
do you have questions?

MR. MOORE: Just a couple I will not be
long. Mr. LeGrant, referring your and the Boards
attention to BZ Application No. 17906 decided on
February 14, 2009, that’s the CY Young case,
where the Board concluded as a matter of law that
the definition of a grocery store i1s a place of
business of retail grocer and then 1t goes on to
find the grocery stores today also sell a
multiplicity of items that might not be
traditionally categorized as groceries such as
periodicals, flowers and DVD’s. They also often
provide services which would be considered
outside the traditional ambient of a grocery
store such as banking services, ATM machines,
preparing hot coffee or tea or even hot dogs and
other simple i1tems. With that as a preference
Giant Food and Harris Teeter have both opened its
doors in the District of Columbia during your
tenure as the Zoning Administrator is that

correct?
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MR. MOORE:

Yes that’s correct.

Teeter categorized as a grocery store?

MR. LEGRANT:

MR. MOORE:

Yes.

132

Is Giant Food and Harris

IT this grocery store sells

hot dogs, fountain drinks, salads and the like

would that convert this grocery store use to a

fast food establishment?

MR. LEGRANT:

Not as long as their

subordinate to the primary grocery store use.

MR. MOORE:

category of a grocery store and fast food

establishment?

MR. LEGRANT:

MR. MOORE:

No.

grocery and a market use?

MR. LEGRANT:

Are you aware of a zoning

Do you distinguish between a

As 1 noted earlier the

market i1s a building code term, we the zoning

code has a grocery store term, so | think

generally their synonymous but for zoning

purposes the market 1s a term used under D.C.

Construction Code.
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MR. MOORE: Understood, Webster’s
Unabridged Dictionary defines a grocery store as
“an entity that sells staple food stuff, coffee,
sugar, FTlour and usually meats and other foods as
fruits and vegetables and dairy products and
household i1tems such as soap, matches, paper and
napkins. A market i1s defined as an open place or
a covered building where buyers and sellers
convene for the sell of goods, generally speaking
IS there a distinction between the two? Can a
grocery be a market?

MR. LEGRANT: Well 1 guess because a
grocery 1s engaged in the sell of goods then it
could be argued that the grocery store is a type
of market.

MR. MOORE: Thank you, no further
questions.

CHAIRPERSON SORG: Okay thank you. Any
further Board questions? | actually have one
question for Mr. LeGrant I°m still a little bit
unclear as to what your thinking is, whether the

items of hot food for immediate consumption there
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seems to be a few arguments that are coming out
of here. One are they part of the principle use,
contained In the convenient store/grocery
store/market, leaving that issue aside. Is that
your opinion or IS your opinion that they are
items contained under another use that is
subordinate? Or is your opinion come from a
third avenue?

MR. LEGRANT: Well, I guess as we
approach this case as many cases, a particular
operation is not going to neatly fall within a
nice definition so we have to see what best
applies and 1 think my charges on the
administrator i1s what category best applies. 1In
the subject case you have a convenience type of
grocery store that sells certain items that are
heated that 1 think are subordinate or clearly
subordinate to a primary grocery store use. |IF
there was evidence to the contrary prior to the
decision on the application we would have looked
at that operation perhaps differently, 1T It’s
being operated differently then i1t’s an
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enforcement matter. 1 don’t know If that speaks

to your question on how I looked at this case.
CHAIRPERSON SORG: Yeah, more or less

thank you. So now we will move on to Mr. Moore.
MR. MOORE: Thank you I will just take a

few minutes to call Scott Teachenor as a witness

please.

MR. TEACHENOR: Scott Teachenor, 1903 D
Street, N.E.

MR. MOORE: In the District of Columbia?

MR. TEACHENOR: Yes.

MR. MOORE: Are you employed?

MR. TEACHENOR: Yes.

MR. MOOORE: And how are you employed
Sir

MR. TEACHENOR: 7-Eleven iIncorporated I°m
a market manager for the Montgomery County,
Washington D.C. Market.

MR. MOORE: And are you familiar with the
7-Eleven operations at 801 H Street, N.E.?

MR. TEACHENOR: Yes.

MR. MOORE: Are you familiar with the
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operations of 7-Eleven i1n the District of
Columbia?

MR. TEACHENOR: Yes.

MR. MOORE: How many 7-Elevens store
locations are there in the District of Columbia?

MR. TEACHENOR: Currently 24.

MR. MOORE: Do they operate in similar
fashion?

MR. TEACHENOR: Absolutely.

MR. MOORE: Using the same business

model?
MR. TEACHENOR: Yes.
MR. MOORE: 1 see, and approximately..
CHAIRPERSON SORG: Do you have an
objection?

MR. RONNEBERG: 1 thought the point was
the 7-Eleven in the plans?

CHAIRPERSON SORG: We did indicate that
we would allow testimony about 7-Elevens program
and operating in general, so | think we’re within
the scope here.

MR. RONNEBERG: Okay.

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

137

MR. MOORE: I think 1 also have said that
the 7-Eleven operations that MR. Teachenor has
testified under oath the 7-Eleven operates the
same way as the other 23 7-Elevens In the city?

MR. TEACHENOR: Yes.

MR. MOORE: So there’s no distinction iIn
operations between them they use the same
business model.

MR. TEACHENOR: Yes this store actually
falls under what we would call a national
footprint.

MR. MOORE: I see, and the typical 7-
Eleven In the District of Columbia 1s about 2800
square feet are that correct?

MR. TEACHENOR: Yes, on average.

MR. MOORE: 1In percentages how many of
those square feet are used to, for the sell of
groceries?

MR. TEACHENOR: Greater than 90%.

MR. MOORE: Of the SKUs, are you familiar
with SKUs also known as stock keeping..

MR. TEACHENOR: Absolutely.
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MR. MOORE: 1 see, of the SKUs that are
available for grocery how many of those are
offered 1n a typical 7-Eleven?

MR. TEACHENOR: The average i1n the
District of Columbia would be about 2200 in this
particular store about 1900.

MR. MOORE: 1 see and of those 1900 how
many of those you would classify as carry out
food 1tems In percentages?

MR. TEACHENOR: When 1 actually gathered
that data 1 was speaking specifically to the hot
food i1tems that’s less than 1% 1f you include
sandwiches and donut you’re talking probably
about 2%, or 3%.

MR. MOORE: 1 see does 7-Eleven have a
drive thru?

MR. TEACHENOR: No.

MR. MOORE: Does i1t have customer
seating?

MR. TEACHENOR: No.

MR. MOORE: 1Is there a counter iIn each 7-

Eleven?
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MR. TEACHENOR: Yes.

MR. MOORE: [Is that counter used to pay
for all i1tems including grocery items?

MR. TEACHENOR: Yes.

MR. MOORE: 1 see, does 7-Eleven operate
in much the same way as Giant Food, or are you
familiar with Giant Food, mom and pop stores on
the corner?

MR. TEACHENOR: Yes.

MR. MOORE: Does 7-Eleven operate
essentially in the same way that they do?

MR. TEACHENOR: Yes.

MR. MOORE: As a grocery?

MR. TEACHENOR: As a grocery store.

MR. MOORE: |Is grocery your main line of
business?

MR. TEACHENOR: Absolutely.

MR. MOORE: 1Is prepared food i1tems for
take out a minor portion of that?

MR. TEACHENOR: Yes and iIn many cases iIt’s
an impulse purchase at the end.

MR. MOORE: I see but you’re a grocery
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store at the end of the day?

MR. TEACHENOR: Yes, health and beauty
aid store, and a lottery store and a cigarette
store and all the typical stuff.

CHAIRPERSON SORG: Thank you are there
any Board questions for Mr. Teachenor or Mr.
Moore? Seeing none we’ll turn to the Appellant.

MR. RONNEBERG: Mr. Teachenor: Were you
the source of the document in 7-Eleven and DCRAs
brief?

MR. TEACHENOR: Yes I was but I pulled 1t
out of our business systems.

MR. RONNEBERG: Okay and in some of that
evidence that was presented i1t talked about the
dollar value of sales for various items, correct?

MR. TEACHENOR: Yes.

MR. RONNEBERG: Now I noticed that for
stores in general that the specificity of the
dollar value went to the last dollar but for the
store on H Street i1t appeared to be rounded, was
this actual data or estimated data?

MR. TEACHENOR: It was all approximate
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it’s difficult to get to the last dollar.

MR. RONNEBERG: Okay so whether i1t’s 13%
or 16% is within the margin of error of the data
that you provided, as 1n the rounding?

MR. TEACHENOR: No.

MR. RONNEBERG: Really, so if there’s a
10% error in the data or a 10 to 15% error in the
data 1t looks like..

MR. TEACHENOR: There isn’t a 10 or 15%
of data, what rounding; | would ask Mr. Ronneberg
what rounding are you talking about exactly? |
left my copy of that back at the desk.

MR. RONNEBERG: Okay 1 would be more than

happy to.

MR. TEACHENOR: 1 can get mine, can | go
get mine?

MR. RONNEBERG: I noticed that there’s

only, sorry 1°m science trained so | care about
significant figures in store 3488 there’s a total
of 3,000 dollars average hot sale is only 300,
there’s only one significant figure in each of

these sales, then i1n hot grilled percent total
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you calculated to two significant figures, |1
think your percentage is more specific than the
data that i1t’s based on.

MR. TEACHENOR: Well wait a minute are
you talking about the 13% and 9%7?

MR. RONNEBERG: 1°m talking about the
13%.

MR. TEACHENOR: That’s because as a
percent to total sales this particular stores hot
food and grill sales are a higher percentage but
if you also note the footnote that 1 included
below because this store opened In August and 1is
of a catastrophic road construction project in
front of 1t, as 1t become established and the
sales grow the other categories in the store will
grow larger as an aggregate, that’s why the
percent of food sales to total sales will drop.

MR. RONNEBERG: Okay thank you. 1 also
wanted to ask you about, excuse me for a minute.

You’re involved in marketing Sir Right?
MR. TEACHENOR: No we have a marketing

department in Dallas that puts together all the
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marketing.

MR. RONNEBERG: Do you find it odd that 7-
Eleven, or maybe 1 should say would a rationale
company look to devote a national advertising
campaign to something that is a small percentage
of their use?

MR. MOORE: 1 would object to that
question, he has no way of knowing the answer to
that, that’s speculation.

CHAIRPERSON SORG: 1 would tend to agree.

MR. RONNEBERG: Okay 1f you owned a store
and had a, you personally owned a store and had a
use that you claimed was 5% would you devote all
your marketing effort to that?

MR. MOORE: Agailn that is just pure
speculation and is irrelevant to this case.

MR. RONNEBERG: Okay 1 apologize; I°’m not
a lawyer so please bear with me. So are you
familiar with 7-Eleven’s national advertisement
campaign?

MR. TEACHENOR: Yeah.

MR. RONNEBERG: Are you familiar that on
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the corner of H Street the closest bus station
there was an ad for two slices of pizza for 2.227

MR. TEACHENOR: For a time yes there was.

MR. RONNEBERG: Are you familiar with any
other advertisements in the area that advertises
cereal or milk or grocery i1tems?

MR. TEACHENOR: Actually about 85 to 90%
of the stores iIn this area there’s a window
banner In every store that calls out fresh gallon
milk at a price, yes.

MR. RONNEBERG: How about in this store?

MR. TEACHENOR: It had i1t up for its
grand opening and i1t will go up periodically.

MR. RONNEBERG: Okay, does this store
have 1In store advertising?

MR. TEACHENOR: What do you mean by in
store advertising?

MR. RONNEBERG: How much, like the milk,
or pizza slices at a certain price iIn the store?

MR. TEACHENOR: At times.

MR. RONNEBERG: We rest.

CHAIRPERSON SORG: Okay, 1 have one quick
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question for you. This sales analysis can you
tell me when i1t was conducted?

MR. TEACHENOR: That was current |
believe | sent that over to Mr. LeGrant a couple
of weeks ago so that was current.

CHAIRPERSON SORG: And that was for the
purpose of the inspection?

MR. TEACHENOR: That was for the purpose
of this appeal.

CHAIRPERSON SORG: Okay, thank you. Now
any questions from DCRA?

MR. SURABIAN: No questions.

CHAIRPERSON SORG: Okay, thank you. Any
additional questions from the Board? 1 want to
see 1T the ANC 1s here as the Appellant, pardon
me. |If you have any closing statements?

MR. RONNEBERG: Yes we do, would the
Board indulge us a couple of minutes to gather
our thoughts?

CHAIRPERSON SORG: Sure let’s take two
minutes. Okay you ready to continue?

MR. RONNEBERG: Thank you Madam Chair
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we”ll be brief. We appreciate the opportunity to
come before you today as the ANC and representing
this area, | mean this 1s, I’m Commissioner for
my District but this was something, this appeal
was something 1 was supported by the entire ANC.
This i1s of great concern to the community I1t’s
not just, we haven’t put countless hours iInto
this appeal because we just like to argue. It’s
important to the community. So on the merits of
the case that we’ve been directed to, | think
it’s been pretty well established that the use on
the certificate of occupancy iIs not a use In
Title 11 and that use i1s required to be listed
from title 11, they’ve listed the use iIn Title 12
which 1s the building codes. The BZA has no
authority over Title 12; 1 think that’s pretty
clear. We’ve also presented evidence about
clearly subordinate use and what that means. |
think with all respect to the Zoning
Administrator | don’t think there are clear
metrics that the Zoning Administrator uses to

determine what’s clearly subordinate use and how
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that’s distinguished from a subordinate use. We
offered our suggestion that a clearly subordinate
use 1s the strictest definition of measuring use.
IT you apply that definition I think it’s very
clear that given the amount of fast food i1tems,
items that are cooked in 190 pound oven, this
tornado oven, which 1s not a toaster or a
microwave, this i1s all i1n the pre-statement,
these are all the kind of fast food i1tems that
are marketed. |If you look at the front counter
which 1s right next to the register, i1t’s a
little strange that a clearly subordinate use
would have the most prominent place In an
establishment. What also 1Is strange and strains
the credibility of a reasonable person i1s that
you see advertising campaigns like this all over
the District; all over the country for a clearly
subordinate use is the primary focus of a
national advertisement campaign. It strains the
credibility that that would be considered clearly
subordinate. So for all these reasons that

clearly a market i1s not listed as approved use 1In
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zoning regulations and the fact that DCRA does
not appear to distinguish between a subordinate
use and a clearly subordinate use and the fact
that 7-Eleven devotes so much of i1t’s floor area
space and how prominent i1t is and has a national
marketing campaign devoted to what they claim is
a clearly subordinate use. 1 think that the ANC
has made i1ts case and that the certificate of
occupancy should be revoked, thank you.

CHAIRPERSON SORG: Thank you very much,
thank you to everybody who came down to testify.
At this point we will close this hearing and we
will move i1Into deliberations on this case.

MR. MOORE: Madam Chair 1 have a closing
statement 1f I may be accorded one please.

MR. RONNEBERG: I object the rules are
very clear about that, that we go last.

CHAIRPERSON SORG: 1°m afraid that the
regulations do state that i1t’s the Appellant is
the party that’s allowed to make a closing
statement.

MR. MOORE: I understand Ma’am but I
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wasn’t asked or afforded the opportunity to make
one before the Appellant made his statement. |

mean | am perfectly okay with him talking after

me but I would like the opportunity.

MS. NAGELHOUT: Madam Chair the order of
procedures i1s spelled out in 31, I don’t have the
Section 1n front of me but the Board was
following 1t, the Appellant goes, the agency
goes, the intervener goes and the last word is
closing statement by the Appellant. 1It’s up to
the Board’s discretion to allow any other closing
statement.

CHAIRPERSON SORG: 1 do believe that we
did give you chance to conduct your testimony so
I think we’re going to go ahead and close the
hearing now. 1 think we’ve heard a lot from you
both In testimony today and also In your
submissions. Thank you, so as | said we will
move 1nto deliberations at this point and 1 will
turn to Mr. Schlater to start us off.

MR. SCHLATER: Thank you Madam Chair, |

think we have two questions in front of us, |
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think 1 made my view known, on the record
already, 1 think that the C of O for a market use
was an error, | think it was an administrative
error, | think from a zoning perspective the use
on this property 1Is a grocery, that’s my view. |1
think 1f you look around the city and you look at
Harris Teeter, Whole Foods, Giant there’s
prepared food and there’s also iInstances where
you can buy refrigerated soda, refrigerated
items. 1 think that 7-Eleven is certainly on a
much smaller scale and i1t’s not as glamorous or
as luxurious as some of those stores but you know
it 1s fulfilling a function as a grocery store.
Now I think the regs are pretty clear that we
have to, we have to look and see, I think and I,
to see whether this 1s a fast food establishment.
Does 1t meet the standards of a fast food
establishment? 1 can understand and | sympathize
with the Appellants case here because there are
impacts on the community from uses that are, that
come from fast food establishments and 1

understand why the ANC in that area has pushed
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for a restriction on fast food establishments
because there are impacts such as trash and it’s
clear that 7-Eleven does have a portion of i1t’s
sales devoted to hot food and grill i1tems and
i1It’s not an insignificant portion of 1t’s
business. The question 1s as | read 1t, this 1s
not a prepared food shop, and this i1s not a
restaurant use as far as 1°m concerned. So the
last use | would look at 1s the fast food
establishment and the question within the
definition of fast food establishment i1s whether
or not the carry out service i1s clearly
subordinate to its principle use, | think, that’s
pretty much the question that the Board has to
consider. Based on the evidence in the record, |1
believe that these uses while not insignificant
are clearly subordinate to the grocery uses, |
think principally the 7-Eleven is operating as a
grocery store. | think we have evidence that we
should be looking at, when we look at the clearly
subordinate test, | don’t think 1t’s 100% clear,

So It’s up to us as BZA Members to look and
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interpret what does clearly subordinate mean. We
can look to the accessory use definition which 1i1s
the 15% and then you get to a question of whether
clearly subordinate should be more strict than
subordinate and 1°m not sure that the modifier
clearly means a more stringent standard than
subordinate. I1°m not sure what to make of that.
I think 1t’s a descriptive term but i1t doesn’t
mean more stringent, so 1°m coming down, 1°m
comfortable using the accessory use standard of
15%, the zoning administrator looked at the
percentage of floor area devoted to these i1tems.
They have subsequently looked at percentage of
sales and 1 am comfortable that these uses while
prominent In marketing campaigns, | can’t fault
the applicant for marketing a profitable element,
iT they’re making money off of i1t that’s fine.
But what we have to evaluate i1s whether or not
these goods are clearly subordinate. So in the
end my analysis iIn review of the record iIndicates
that these hot food and grilled items are clearly

subordinate so on the technical matter of whether
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the C of O was issued in error, | would agree
with ANC 6-A on that but I think that could be
remedied by DCRA through issuing a C of O for
grocery use.

CHAIRPERSON SORG: Thank you Mr. Schlater
for your analysis. | agree with you on the
issues that you indicate and 1 think I come down
in the same opinion with regard to the question
of the use of the term market | agree 1t seems
that we can see this i1s an administrative error
on the part of DCRA, 1 don’t believe that it
rises to the level of revoking the C of O if i1t
can be remedied through an administrative
process. With regard to the other issue iIn this
case you know, 1 have a few thoughts on that, |
agree that the standards here are a little bit
hazy, not in small part 1| think because | agree
with one of the points that Mr. LeGrant mentioned
in his testimony, which is that we have a
definition of fast food establishment but not a
definition per se” of fast food and so I think we

can all agree that the 7-Eleven i1s primarily a
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grocery store but the other items that are being
sold In this establishment seems to be partly
items that could fall in the definition of
grocery, partly i1tems that seem to fall under the
definition of prepared food or under a definition
of 1tems that we see can be In grocery uses and
items that can be seen as prepared food, as well
as 1tems | guess as i1s implicit in how we read
the definition of fast food establishment that
could be characterized as fast food as such. So
I think In that case to me a threshold of where
this comes in and 1 agree that regarding the
subsequent analysis, but primarily based on what
we can understand of the floor area and the
general operating of this type of convenience
store, small grocery. Also 1 think for me with
regard to the 15% rule 1°m not, in my reading of
the cases that this has appeared in. 1°m not
certain that I would hold 1t as a hard and fast
rule for 15% of floor area being devoted to this
incidental or subordinate use. 1 find that

personally more compelling because from what 1°m
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reading 1t comes from recognition by council on
gross sales. So but I think from what we’ve been
given to understand of the floor plans here |
would also agree that | see the fast food use iIf
it can be defined as that, certainly clearly
subordinate as well. Any other comments.

MR. HINKLE: Thank you Madam Chair I
think both yourself and my colleague Mr. Schlater
put together some pretty good arguments which I
agree with, we’ve heard some testimony today
about 7-Elevens operations and I think clearly
under their business model they’re operating as a
grocery store, they have other retail besides
just hot prepared foods which I think clearly
establishes them not as a fast food restaurant
and you both mentioned that the floor area as
well as the sales i1ssue so I’m In agreement with
your analysis there in terms of whether the hot
foods that they do sell or other prepared foods
that they do so do meet the 15% standard that has
been set. So I think that’s all 1 have to state

I think you were both relatively clear iIn your
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analysis.

CHAIRPRESON SORG: Thank you Mr. Hinkle
iIs there any further comments or deliberations by
Board Members?

MR. SCHLATER: I may have one question
for DCRA 1f that’s okay. |If you were to, what’s
the process for going from a C of O that states
market on i1t to a C of O that states grocery on
it?

MR. LEGRANT: The most expeditious way
would be to reissue that C of O with new language
on the use, we would add a note that the C of O
IS corrected as per the Boards direction to
reflect a use that is categorized in the zoning
regulations so that’s something we could do just
a matter of a couple of days.

MR. SCHLATER: Does that require
revocation of the existing C of 07

MR. LEGRANT: No 1t does not.

MR. SCHLATER: Okay thank you. With that
Madam Chair 1 think I would like to make a

motion.
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MR. RONNEBERG: Excuse me Commissioner
Schlater we do have a, there 1s something we
don’t understand and we would like clarification
on the implication of what you said.

MR. SCHLATER: Okay since I haven’t made
the motion yet.

MR. RONNEBERG: And that’s if I mean it
would be a new administrator decision and ANC 6-A
would appeal that new decision for the new
Certificate of Occupancy and we would go and get
the floor plans and things like that and come
back with a case.

MR. SCHLATER: 17°d ask OAG for some
clarification.

MS. NAGLEHOUT: It sounds to me like it
would be an appeal based on the same facts.

Which you can’t bring immediately unless you’re
appealing something along the lines that they are
operating outside the scope of the C of O which
wouldn”t come to this Board.

MR. SCHLATER: I think if the granting of

the 1f 1t”’s at the Boards direction it would seem
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odd that you would then appeal DCRA’s granting of
the certificate of occupancy don’t you think?

MR. RONNEBERG: Well i1t would give us a
chance to appeal 1t on merits.

MR. SURABIAN: That chance was today, the
facts have been litigated already.

CHAIRPERSON SORG: 1 think that’s why Mr.
Schlater was asking the question about how that
process works In your office. |If 1ts’ something
that 1s an amendment or a correction versus
something that i1s the issuance of a new C of O or
iIs there a difference?

MR. SURABIAN: Well there would be a new
C of O would be issued however the on the Boards
prior decision support that in a case like this
iIt’s not a new administrative determination It’s
relating back to a determination that was already
made so the determination was made and this is a
clerical change 1t’s not a determination with
respect to the zoning regulations.

CHAIRPERSON SORG: Okay thank you. With

that I think you could continue with your motion.
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MR. SCHLATER: Very good, Madam Chair I
would move that we deny BZA Appeal No. 18146 with
proviso that the certificate of occupancy be
reissued with new language on the use which would
say that indicates a grocery use on the site. So
we would have a new certificate of occupancy
corrected per the Boards direction today.

CHAIRPERSON SORG: Okay a motion has been
made i1s there a second?

MR. HINKLE: Second.

CHAIRPERSON SORG: A motion has been made
and seconded, all those In favor say aye.

MR. MOY: Staff would record the vote as
3 to 0 to 2, this i1s on the motion of Mr.
Schlater to deny the appeal with the provision
that a corrected C of O i1s issued, seconded by
Mr. Hinkle, also in support of the motion Ms.
Sorg, no other Board members participating so
again the final vote is 3 to O to 2 to deny the
appeal .

CHAIRPERSON SORG: Thank you Mr. Moy and

thank you to everyone who came down to testify
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